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LOCAL COURT of NEW SOUTH WALES

Inquest:

Hearing dates:

Date of findings:

Place of findings:

Findings of:

Findings:

Recommendations:

Coronial Jurisdiction

Inquest into the death of
lan Donald PATIENCE

30 August — 2 September 2010

22 December 2010

State Coroner’s Court, Glebe
Deputy State Coroner H.C.B. Dillon

| find that lan Donald Patience died on 10 June/2&iGhe
Bankstown Hospital, New South Wales as a result of
complications following colon surgery on a backgrowf
cirrhosis of the liver.

To the Minister for Health and the Royal Australasian
College of Surgeons

1. I recommend to the Royal Australasian Collefge o
Surgeons and the NSW Minister for Health that they
require that a copy of any operation notes made by
surgeon be placed in the relevant hospital recasdsoon
as practicable following the operation.

To the Gastroenterological Society of Australia, the
Australian and New Zealand Hepatic, Pancreatic and
Biliary Association and the Royal Australasian College
of Surgeons

2. 1 recommend that the Gastroenterological Soaéty
Australiaand the Australian and New Zealand Hepatic,
Pancreatic and Biliary Association, in conjunctieith the
Royal Australasian College of Surgeons, formulate
guidelines for the assessment and managementiobtor



patients undergoing surgery.

3. In formulating such guidelines, | further recoemd

that the Gastroenterological Society of Austréhe,
Australian and New Zealand Hepatic, Pancreatic and
Biliary Association andhe Royal Australasian College of
Surgeons undertake or sponsor a study of the guesbif
where medium- and high-risk surgery on cirrhotitigyas
is best undertaken and of what facilities oughawalable
for post-operative care if the patient is clasdiiie the
Child-Pugh A, B or C category.

4. | recommend that any such general guidelines
developed by the Gastroenterological Society oftralis,
the Australian and New Zealand Hepatic, Pancreaiit
Biliary Association andhe Royal Australasian College of
Surgeons address at least the following issues:

* Is the Child-Pugh system of pre-operative assessmen
of risk for cirrhotic surgical patients the optinfafm
of assessment or ought another be substitutededr us
in conjunction?

» If a cirrhotic patient previously assessed as beirige
Child-Pugh A category suffers post-operative liver
failure or decompensation, ought he or she be
reclassified and his or her post-operative manageme
be altered accordingly?

* Where should medium- and high-risk operations (as
defined by the Royal Australasian College of Sungeo
or other authoritative source(s)) on cirrhotic pats be
performed? In particular, is it advisable thattbe
performed in high-volume hospitals with
gastrointestinal review and back-up available?

* In determining the answer to that question, what
facilities for post-operative care ought be avadddbr
patients assessed pre-operatively as being thd-Chil
Pugh A, B or C categories ?

» If a cirrhotic patient is operated on in a hospital
without specialist gastroenterological review aatec
available, when should such a patient be transféae
a hospital where such facilities are available?

* What is the appropriate fluid balance regime for
management of post-operative ascites in cirrhotic
patients? In particular, should saline be restdet
Should drainage be restricted? Should albumin be
administered and, if so, when?

» Following an operation, what clinically significant
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signs of possible liver failure or decompensatiarsin
practitioners be vigilant to look for ? Signs afsgible
infection? Mental deterioration?

* At what point, if any, should the patient be reveev
by a gastroenterologist or physician following an
operation? Within 48-72 hours? Only when the
clinical need arises?

* Ought the surgeon advise the cirrhotic patienhef t
specific increased risk of post-operative mortadityl
morbidity? If so, in what manner ought this advice
ideally be given?

» Having regard to anticipated or potential post-
operative complications, ought a simple post-operat
care checklist of signs and symptoms be developed f
cirrhotic patients who have undergone medium- to
high-risk surgery to ensure that post-operative ar
focussed and complete? If so, what should thesodnt
of that checklist be?

5. | also recommend that the guidelines for pogtrajive
management of cirrhotic patients include a stramginder
to clinicians caring for such patients of the neegday
close attention to the concerns of family membbmua
adverse changes in the patients.
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Mr D. Hirsch (Counsel Assisting) instructed by Ms N
Malhotra (Crown Solicitor’'s Office)

Mr P. Griffin instructed by Ms K. O’Mullane (Avariiaw)
representing Dr Morgan

Mr S. Barnes instructed by Mr P. Baram (Norton Rose
representing Drs De Vera and Suttor

Mr G. Gregg instructed by J. Brooke-Cowden (MDA
National representing Dr Hardy

Mr B. Hull instructed by instructed by D.Brown (Bvos
Legal & Consulting) representing Dr Wilson

Ms E. Quinn (Kennedys Lawyers) representing Sydney
South West Sydney Private Hospital



REASONS FOR FINDINGS

Introduction

1. lan Donald Patience was a 68 year-old Scottish who had lived an adventurous life as
an engineer, a businessman, a naval officer. Heibated to the community in various
ways including as a volunteer driver for the Cantiploen Hospital. He was much loved
by his wife Sandra and many others who knew himke kIl human beings, he had his
foibles, including a fondness for his national #ribut he was intelligent, charming and
generous. He is much missed by those who knew Kim.sudden and unexpected death

has left Mrs Patience bereft.

2. He died on 10 June 2007 at the Bankstown Hdgpitedays after surgery to remove a
colon cancer. Following his death, Mrs Patienégehconcerns about the care and
treatment he had received at the private hospitahich the surgery had taken place.
Over the last few years the issue of preventald¢hdan hospitals has received much
publicity and a public inquiry aimed at reducing thumbers of preventable deaths has
been conductetMrs Patience’s overriding concern was that hebhand’s death was

premature and may have been preventable.

3. One of the purposes of an inquest may be towdéakhe fears, suspicions and questions
that trouble bereaved families. Civilised soce#aow that what harms one of its
members may harm many others. Nevertheless, itgjaesindependent judicial inquiries.
Neither the coroner nor Counsel Assisting reprefeninterests of the family of Mr
Patience although, obviously, the questions rdisellirs Patience were taken into account

in defining the issues to be explored.

4. Itis important to emphasise that coroners aterosecutors nor do they conduct
disciplinary hearings or determine questions oil é&bility. The primary issues here who
died? When and where did the person die? Whatheaghysical cause of death? What
was the manner of death or, in other words, howtd&ldeath come about?

! SeeReport of the Special Commission of Inquiry into Acute Care Servicesin NSW Public Hospitals [“The Garling
Report”] (2008)



And flowing from these issues is the questiortiver recommendations to improve public
health or safety are appropriate or desirable.pdveer of making recommendations
enables coroners to address systemic problems.

Finally, | should note that | have received sigsions from a number of counsel for
interested persons. | have closely considered #ienThese reasons are lengthy and they
do not constitute a judgment determining issuesethby the parties but rather my own
independent assessment of the evidence preserdadsted before me. In the interests of
economy, therefore, | have made specific mentisubMmissions made by counsel for

interested parties only where | have consideredtital to do so.

Undisputed facts

7.

10.

Much of the evidence concerning the facts incte is undisputed. In late April 2007, Mr
Patience received a positive result to a faecallobtood test and attended his local
General Practitioner, Dr Bing Taylor. Dr Taylofeged him to Dr Matthew Morgan, a
very experienced colo-rectal surgeon. Dr Morgam Bl Patience a few days later and
recommended a colonoscopy. The following day, By Mr Patience suffered abdominal
pain and diarrhoea and was taken to Campbelltowspitad.

At the hospital, he was examined by Dr Lawsowyl.@ consultant gastroenterologist. The
investigations revealed that Mr Patience sufferethfascites, an abnormal intra-peritoneal
accumulation of fluid. There may be a number afrses of ascites but in this case it was
from Mr Patience’s liver, which was cirrhotic. &iat stage, however, a definitive
diagnosis was not made but abnormal liver functvas found. Mr Patience was treated
for the ascites and was discharged on 16 May.

On 22 May, Dr Morgan performed a colonoscopWwrPatience and found a large mass
in his right colon that was consistent with carelémough biopsy did not reveal whether or

not it was malignant.

A week later, on 29 May, Mr and Mrs Patienos Bat Morgan in his rooms. Mr Patience
mentioned that Dr Levy was investigating the palsitof cirrhosis. Dr Morgan advised
Mr Patience of the need for surgery and that heamasse of Mr Patience’s liver condition.
He also told Mr Patience about the nature of themd surgery — a laparoscopic right

hemicolectomy — and about the general nature ofisks of the surgery.



11.

12.

13.

14.

15.

16.

17.

He did not emphasise to Mr Patience that 8ies ffior cirrhotic patients are more severe
than for patients without liver disease. He knew Mlistressing the news of cancer is for
patients and did not wish to add further to Mr &ate’s anxieties. He did, however,
advise that recovery was likely to take longer tharmal because of Mr Patience’s liver

condition.

At this stage, Mr Patience was assessed dalith@-Pugh system of classification of liver
function as being in the “A” category, meaning thist cirrhosis was well-compensated.
He was in as good a condition as the treating deetere able to get him for the operation.
Dr Morgan estimated that, all other things beingagMr Patience would be discharged

after five days.

The surgery was scheduled for 31 May in thenBydouth West Private Hospital, one of a
number of hospitals at which Dr Morgan operatea esnsultant surgeon. The operation
took place on that day. It was uneventful excepttie fact that Mr Patience was seen to
have more than normal oozing from blood vesselsrs#ary to his cirrhosis and a need to
convert from laparoscopy to an open procedure usitngnsverse approach. Mr Patience’s

ascitic problem did not cause any difficulties darthe operation.

Following the operation, Mr Patience was transid to the recovery unit in a stable
condition. All seemed well at that time. Durifgetoperation, Dr Morgan found that the
mass had not metastasised, that is, spread frasitatsHe had also observed that the liver
was indeed cirrhotic as previously suspected.

In the recovery unit, Mr Patience was treatét prophylactic antibiotics (for two days),
morphine for pain relief and saline. He was ndted night to be draining a quantity of
clear haemoserous fluid from his abdomen but theeno active bleeding seen by nurses.

Immediately after the operation, the hospeabrds indicate that Mr Patience looked and
felt well. He had little difficulty with pain andt his own request, was taken off morphine
at the end of the first day after the operatiore Wwhs mobilised by the physiotherapy staff

and appeared comfortable to nurses.

On 2 June, it was observed that drainage isetksignificantly from his abdomen. His
liver function tests were outside normal paramepeitshis was not unusual in the
immediate post-operative period. He was reviewethb on-duty doctor, Dr De Vera,

because of nurses’ concerns about the large quanfiuid (ascites) being drained from



18.

19.

20.

21.

his abdomen. Nevertheless, Dr De Vera otherwiseddvir Patience to be stable and well

although mildly dehydrated. She ordered increasdide.

Mr Patience was reviewed by Dr Morgan on 1 Ameeon 2 June by Dr Lucia Saliba, a
consultant general surgeon standing in for Dr Mortpeat day. Dr Saliba found that Mr
Patience was in some pain and had some distenfsitba abdomen. According to the
statement tendered in evidence, her impressioneWenywas that he was generally stable
and that the increased fluids being drained werst fileely due (as they certainly were) to
his liver disease. Mr Patience had drained mag thlitre of fluid during the 24 hours to
the time Dr Saliba saw him. Otherwise, he appetrérr to be stable and progressing

normally, given his condition.

Dr Saliba was asked in her oral evidence whesdie had been told by Dr Morgan about
Mr Patience’s cirrhosis. Dr Morgan was unableeitatl specifically having done so but
stated that it would have been his practice toadoBr Saliba, in her oral evidence, was
also unable to recall specifically whether she teésor not. While she made no explicit
note about cirrhosis, among other things she obsgdhat the albumin level was low (25)
and that there was a large quantity of fluid dragnirom the abdomen. Dr Morgan had
found significant cirrhosis. It seems unlikelytth& would have overlooked telling Dr
Saliba about this and, in any event, the combinaifascites and low albumin levels

would probably have alerted her to the fact thaPdtience had liver disease.

On 3 and 4 June, Mr Patience had an elevatéd edil count but this did not cause
immediate alarm being a normal post-operative si@n.3 June, he was unhappy and not
feeling well. He continued to drain large quaastof fluid and in the evening he vomited
about 600 mls of coffee-coloured fluid. It appeti@ he was not seen that day by a

surgeon, it being a Sunday.

On 4 June, Mr Patience was reviewed by Dr Morgho encouraged Mr Patience to walk
as much as possible. He ordered fluids and thevahof the abdominal drain to prevent
fluid loss. Dr Morgan’s impression at that stageswhat Mr Patience’s cirrhosis was
retarding his recovery. Mr Patience’s white celliat was slightly higher than the previous
day and liver function tests showed low albuminljcative of poor liver function. Mr
Patience was tired and unwilling to walk. Mrs Patie observed that he was “digressing
and not understanding what [she] was saying.” tBbeght he was “going down hill” that
day. Whether these were normal signs of post-diperaxhaustion or the beginnings of

hepatic encephalopathy is difficult to say. Whemsferring Mr Patience to Bankstown
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23.

24.

25.

Hospital on 7 June, Dr Morgan told that hospital thir Patience had been suffering
confusion for two or three days.

In any event, significant signs of deterionatimd become obvious by 6 June. Mr Patience
was clearly lethargic and confused on that days Ruatience became very concerned.
Abdominal and chest x-rays were ordered. AlthoMgtPatience’s white cell count was in
the normal range on 6 June (no tests having bees oo 5 June), he was suffering from a
chest infection and almost certainly hepatic enaégathy, a neurological manifestation

of significant liver disease. The provisional diagis of the on-duty medical officer at
Sydney South West Hospital, Dr Leonie Hardy, howewas that the chest infection and

hyponatraemia (low sodium levels) were probablysgaythe drowsiness and confusion.

Antibiotic treatment to cover the chest infestivas begun. Dr Hardy’s management plan
was to order urgent blood and urine tests, toiot$hnids, to follow up previously ordered
chest and abdominal X-rays and to commence antibiti cover the chest infection. Dr
Hardy spoke to Dr Morgan who approved the plan.ableed her to arrange for Dr Lance
Day, a consultant physician, to see Mr Patiencer¢hre next few days”. Dr Hardy took
careful and reasonably comprehensive notes. There mention of cirrhosis in them. She
was unaware at the time that Mr Patience had hasis issue and clearly was not told of
this by Dr Morgan.

Dr Hardy spoke to Dr Day who conducted theaevat about 9pm that evening. As he did
not speak to Dr Morgan and as Dr Hardy did not kwbthe cirrhosis, his review was
conducted without that vital piece of informatiéte was naturally concerned about the
signs of encephalopathy and considered a numhiffefential diagnoses, including the
possibility of a stroke, the chest infection, poperative ileus (or “sleeping bowel”) and

alcohol withdrawal. Dr Day did not speak to Dr igan that evening.

The following day, however, the two consultesgske and the decision was made to
transfer Mr Patience to Bankstown Hospital undeMorgan’s supervision. The
admission notes show that Dr Morgan gave a histoBankstown Hospital that included
the hemicolectomy, Mr Patience’s confusion andchitosis. Dr Morgan requested a CT-
scans of Mr Patience’s head and abdomen and rdayewnedical and surgical Registrars.
He was admitted at about 2pm. The brain-scan led¢hat there had been no intra-

cerebral event. Mr Patience’s bowel was functignirhe abdominal scan demonstrated

% See Bankstown Hospital progress notes 07 June 2007.



26.

27.

28.

29.

the presence of ascites in the abdomen but n@éses. At that stage, there appeared to
Dr Morgan to be no evidence of intra-abdominahpbigy requiring surgical intervention.
To the clinicians, Mr Patience appeared stable.

On 8 June, Mr Patience appeared to Mrs Patiernoe somewhat better than he had been
the previous day. A neurological assessment@itabhidday found that Mr Patience was
suffering from “low grade encephalopathy”. Dr Hsuigoression was that it may be
secondary to “recent surgery and cirrhosis” wifioasibility of infection also being

involved.

That evening, he was carefully assessed byiD6\ttor, a gastroenterological Registrar,
under the Child-Pugh scheme as being in the “Cbé&ally decompensated) category. She
found him to be “delightful” and “quite lucid”. Sheoted the cirrhosis and portal
hypertension. She hypothesised that the encepdthlpmay have been caused by sepsis
but her impression was that he was improving. @ltfh she did not diagnose peritonitis
she queried whether there may have been an anaatdeal, that is, a leak from the join
where the two ends of the bowel had been stapigsthier after the cancerous section had
been cut out. She noted that this needed to bénedtlthough in her view he was
“certainly not peritonitic at this stage”. Beforeeshad realised that he was a post-operative
patient she had considered tapping the ascitestalte fluid. On learning of Mr
Patience’s status she decided against this diretsignificant risk of puncturing the

bowel. She developed a comprehensive plan of mamaggefor Mr Patience. This is the
sort of plan that might have been developed froenstart in a facility with greater
experience of dealing with cirrhotic patients aeddy access to specialist

gastroenterological review.

On 9 June, Mr Patience became acutely unwdlixas transferred to the Intensive Care
Unit. He was again seen by Dr Suttor who diagnesgsis, encephalopathy and renal
failure. He was then on the way to multi-organuia. A CT scan confirmed an
anastomotic leak. That evening Dr Robert Wilsoarafed. He discovered a concealed
retroperitoneal leak from the anastomosis. Hectedethe anastomosis and repaired the
bowel. Mr Patience was by then in multi-organuigland in a very critical condition. The

operation finished in the early hours of 10 June.

Mr Patience’s position by then was, unfortulyateopeless and life support was withdrawn

on that afternoon.



The issues

30.

31.

Mr Patience’s identity is not in question, ace the date, place or physical cause of his
death. The real question in this case is to db thi& manner of his death. In considering

that, we must look at the chain of causation aedsthrrounding circumstances of his death.

That larger question raises a number of sulrsidjuestions which were identified by
Counsel Assisting, Mr Hirsch, in a list of issu@swlated prior to the commencement of

the inquest:

Whether the nature and extent of Mr Patience’s ldyesfunction was adequately
assessed and managed by Dr Morgan prior to thecbhé&ntomy procedure performed
by him at Sydney South West Private Hospital oad 2007 (“the operation”).

Whether the decision to perform the operationlairaB1 May 2007 was or should have
been influenced by the assessment of Mr Patiefigeisdysfunction and if so in what

way?

Whether the decision to create an anastomosisrridiizie a stoma during the operation
was or should have been influenced by the assessihin Patience’s liver

dysfunction and if so in what way?

Whether the operation ought to have been perfomh&ydney South West Private
Hospital or at a larger public hospital and if aty?

The clinical significance of any changes in Mr Batie’s condition whilst at Sydney
South West Private Hospital from 31 May to 7 Jub@7”2and the adequacy of the

response thereto.

The reason for the transfer of Mr Patience frodri®y South West Private Hospital to
Bankstown Hospital on 7 June 2007 and whethettithisfer should have taken place

earlier.
If earlier transfer should have occurred why it dat occur.

To what extent, if any, would the chances of Miiétate dying on 10 June 2007 have

been reduced if:

() the nature and extent of Mr Patience’s livesfiyction had been assessed and

managed differently

10



32.

(i) a stoma had been created rather than an anasts

(i) the operation had taken place at a largéalipthospital rather than at Sydney South

West Private Hospital, and/or

(iv) Mr Patience had been transferred from SydBeyth West Private Hospital to

Bankstown Hospital earlier.

» The evidence also raises the question whether MiMrs Patience could have been
better prepared for the possibility of serious cboagions and even death resulting

from or following the operation.

In addition to seeking answers to these issuisspecessary to consider whether it is
necessary or desirable to make any recommendatioriation to any matter connected
with the death. In my view, a number of recomméiotia suggest themselves and they
will be considered below.

Was the nature and extent of Mr Patience’s liver dy  sfunction adequately assessed

before the operation?

33.

34.

As noted above, Mr Patience had been seemapl@litown Hospital by Dr Levy who
treated him with diuretics for his ascites. Insafa Mr Patience’s liver function could be
assessed without an internal examination, it ajgp@anave been conducted thoroughly by
Dr Levy and treated appropriately. Dr Morgan wasie of Dr Levy’s assessment and
treatment of Mr Patience. The general conserfstiieanedical experts who gave
evidence is that, after treatment by Dr LawsonRdtience’s liver disease appeared well
compensated under the Child-Pugh system which gumslbio-chemical tests with clinical
observations to gauge liver function. They agréed when the operation was performed
Mr Patience would have been classified in the CRigh A category.

That said, it is evident that, before treatmmnDr Levy for his ascites, Mr Patient had not
been well. He had had significant ascites plabingin the Child-Pugh B category.
Professor David Morris, one of the independent ceddixperts, gave evidence that the
difference between a Child-Pugh A patient and ddJPugh B patient is not great if the
patient has previously been in the “B” categorpisiwas an important piece of evidence
because it is common ground that the risks for’acd&egory patient are significantly
higher than for an “A” category patient. This vk discussed further below.

11



35.

Methods of assessing patients more sophistichés the Child-Pugh system are
sometimes used but they are available only in ighphisticated institutions. In the
ordinary case, or ordinary hospital environmerg, @hild-Pugh system, despite its relative

crudity, is the best available to most working iclians.

Given Mr Patience’s liver dysfunction, was it appro priate to operate on him?

36.

37.

38.

Mr Patience suffered a colon cancer that requireatment. If left untreated, it would
metastasise. Dr Morgan’s own information bookbetHis patients suggests a 1-2 per cent
mortality rate for patients undergoing colon suygetlis own record suggests about one
per cent. For a normal patient whose cancer hiaspnead, the rate may be lower. Dr
Phillip Truskett, another expert, suggested thatr#te may be as low as 0.1 and 0.5 per

cent.

Dr Morgan gave oral evidence that the mortatg for cirrhotic patients in the Child-
Pugh A category was not significantly differentrfrahat for non-cirrhotic patients (all
other things being equal). The evidence beforehoegver, indicates that the mortality
risk for Child-Pugh A patients is significantly igr than for non-cirrhotic patients and
much higher again for cirrhotic patients in the “&id “C” categories. | will come back to

this issue when discussing the post-operative manaded to Mr Patience.

The fact that the risks were significantly l@gfor him than for non-cirrhotic patients,
however, did not make it inappropriate to operatd Patience. The medical evidence is
clear: Mr Patience needed an operation for hisrcoémcer. Dr Morgan and Dr Levy
prepared Mr Patience as well as possible for tleeadon. Dr Morgan cannot be criticised

for operating on Mr Patience or advising Mr Pateetitat he needed surgery.

Was it appropriate to create an anastomosis rather than a stoma?

39.

A stoma is an opening in the abdomen wheregbanie small or large intestine protrudes.
Faecal waste is collected in a bag outside the .b&dgfessor Morris suggested in his
expert report of 14 March 2009 that this was amophat ought to have been considered
because the creation of a stoma would have obviatedsk of a leaking anastomosis. On

the other hand, as he acknowledged, “most patweotd not wish to have an avoidable

12



40.

41.

stoma”. In his oral evidence, he maintained heswihat a stoma ought to have been

considered but agreed that the decision to creaémastomosis was reasonable.

Evidence was also given by other experts tha@eastomy, which involves the creation of
a stoma, brings other risks with it. The most imgat of these, according to Dr Truskett’s
evidence, is the risk of infection. He thoughtt twéh ascites a stoma is a “no-no” and that
without ascites it would be contraindicated anywgde said that he would avoid creating a
stoma in a cirrhotic patient “at all costs... becathsy get bathed in faecal fluid” which is

likely to cause a fatal infection. Dr Morgan agtedth Dr Truskett's view.

In my view, because most patients would pref@void a stoma if possible and because of
the serious risk of infection from a stoma, it waasonable and appropriate for Dr Morgan

to have decided to create an anastomosis.

Ought the operation to have been performed at Sydne y South West Private

Hospital or at a hospital with specialist facilitie s for cirrhotic patients?

42.

43.

44.

In his expert report of 14 March 2009, Profed4orris wrote:

It is my opinion that this patient’s surgery was necessary and | can make no criticism of
the operation. The decision to do this operation in a small private hospital was, | think,
inappropriate in view of the known cirrhosis. Whilst Dr [Morgan] states in one of his letters
that he decided to perform a primary anastomosis because the Albumin was of a sufficient
level, it is to be noted that the Bilirubin and the INR [a test of blood clotting] were not
normal and whilst | do not think that these were absolute reasons not to do an
anastomosis, they might well have been good reasons not to do this operation at a facility
that doesn’t have an intensive care unit or where post op observation of the patient might

be limited...

In his oral evidence, he amplified this pomyiag that “a facility that takes on operating
on cirrhotics needs to be capable of managingas$istinvolved”. While no criticism is
made of Dr De Vera’s decision to order saline —shs not a gastroenterologist and made
a reasonable clinical judgment based on her trgiaimd experience -- Dr Truskett gave
evidence that saline ought in fact be reduced &iepts such as Mr Patience. Thisis a

small illustration of the point made by Professarrhit. | endorse his view.

The magnitude of the risks involved in opeigtim Mr Patience became one of the main
controversies during the hearing. In a seconémstant by Dr Morgan dated 30 August

13



45.

46.

47.

48.

49.

2010, he provided further evidence directed taghees identified by Counsel Assisting in
a list circulated to the interested parties betbeehearing. He acknowledged that that the
risk of complications is higher for cirrhotic patis than for patients without liver

dysfunction.

In his oral evidence, however, he said at aiet phat the risks for a Child Pugh A patient
are similar to those for people without cirrhosisl @t another that “Group A patients
typically do well”. He disagreed with the suggestthat a hemicolectomy was “high-risk”
surgery and said that it is generally safe to dpeva a Child-Pugh A patient. Later in his
evidence, however, when discussing what he hadMoland Mrs Patience about the risks,

he agreed that cirrhotic mortality rates are sigaiit.

Dr Morgan helpfully provided a number of medljgapers on this subject. The evidence is
somewhat variable as no meta-study collating teelte of all the available major studies

is available to my knowledge.

The proposition that a hemicolectomy is “higgk't surgery comes from one of the
research papers Dr Morgan provided. A 2007 stuoiy the Johns Hopkins University
School of Medicingincorporated a table entitled “surgical severigk stratification”
adopted from an earlier stufyThe table categorised different types of surgicatedures
according to theirelative risks. Bowel surgery and laparotomy were categdras

relatively high-risk procedureés.

It is submitted for Dr Morgan that | ought @aelatively little weight on the “surgical
severity risk stratification” table in this studgdause it is based on old data. While |
accept that the data are relatively old, the 2@0dysis not. Although, of course, the
categorisation of such procedures is to some degleary, and the relative risks may
have altered in some cases, and the overall mgréadd morbidity risks for high-risk
operations have probably declined since the list fwemulated in 1984, it is significant
that the John Hopkins researchers apparently redarés a reliableomparative guide in
2007.

The Johns Hopkins study found that the moytadite in cirrhotic surgical patients

undergoing non-transplant procedures varied fr@rp8r cent to 25 per cent compared

® F. Millwalla, GC Nguyen, PJ Thuluvath “Outcomes ofigits with cirrhosis undergoing non-hepatic surgesk
assessment and manageméhitid J of Gastroenterology (2007) August 14; 13(30): 4056-4063.

* RN Garrison and others “Clarification of risk factdor abdominal operations in patients with hepeitidiosis” Ann
Surg 1984; 199: 648-655.

® Millwalla et al (20070 p.4057.

14



50.

51.

52.

53.

with the non-cirrhotic patients’ rate of 1.1 penteln that study, 87 cirrhotic patients had
undergone colon surgery and 36 (41%) died. Tratided patients in all three Child-Pugh
categories. Unfortunately, the study did not bréan the patients into their Child-Pugh
categories. It noted, however, that “elective suygs tolerated in patients with [Child-
Pugh] class A cirrhosis, permissible with pre-ofieeapreparation in patients with [Child-
Pugh] class B cirrhosis... and contra-indicated itepgs with [Child-Pugh] class C

cirrhosis.”®

| interpolate here that statistics providedpyMorgan concerning major Australasian
studies of laparoscopic surgery for colon cancggest a median mortality risk of 1 per
cent. That is very close to the Johns Hopkinggricent figure for non-cirrhotic patients
undergoing non-transplant procedures. It showdd bé noted that Dr Morgan converted
from a laparoscopic procedure to an open proceahieh brings with it a generally higher

morbidity risk.

A 2003 study from the Mayo Clinic, Rochestemivsota considered a series from 1976
to 20017 Of the 72 patients studied, 31 (43%) were ChilgtPclass A patients. Only 39
(54%) had an uneventful post-operative course.egatients (13%) died post-operatively.
Of the Child-Pugh A patients, 2 (6%) died post-apigely, whereas the mortality rates for
Child-Pugh B patients was 13 per cent and for CRudh C patients 28 per cent. The
complications developed by the 44 per cent of uglymatients included respiratory illness
(8%), liver failure (7%), sepsis (3%), leaks (3%} aleath®

That study found that the long-term survivaésaof non-cirrhotic patients and Child-Pugh
class A patients were similaThat, however, is very different from the immediabst-
operative mortality rates of those categories tiepss. When giving his oral evidence, it

appears that Dr Morgan was (no doubt unintentighabnflating these two sets of data.

Other international studies provided by Dr Mor@lso demonstrate that the risks of post-
operative complications and death for cirrhotidge@s are considerably higher than for

non-cirrhotic patient® In only one study cited by Dr Morgan, was the ity rate for

® Millwalla et al (2007). p 4056.

" P. Gervaz and others “Colorectal adenocarcinoneirinotic patients” Am Coll Surg Vol 196 No 6 June (2003):
874 — 879.

® Ibid p.876.

° |bid p.878.

1% An Italian study by Morgan. Franzetta and othem®Rositic factors of cirrhotic patients in extragatic surgery”
Minerva Chir. (2003) Aug; 58(4): 541-4 found in their Palermoiegthat post-operative mortality for cirrhotic
surgical patients was 7.1% for Child-Pugh A patied8 for Child-Pugh B patients and 84% for ChilcgR\«C
patients.
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Child-Pugh A patients similar to that of non-cirticgatients (see footnote 11 below).
Even in that study, the rate of complications wapér cent higher for Child-Pugh A
patients than for non-cirrhotic patients. Gengrallappears that the mortality rate for
Child-Pugh A patients undergoing elective surgsrinithe order of 6-10 per cefit.This
was Professor Morris’s estimate from his own exgrere and research.

54. These data from teaching hospitals at which-kegel research has been conducted raise a
number of serious issues. First, even in teachaspitals where consultants from a
number of specialties are working, the risks forhdtic patients of serious post-operative
complications and death are significantly highantfor non-cirrhotic patients. This
suggests that the risks for cirrhotic patients g&ared for in hospitals where
gastroenterologists are not readily available were patients are likely to be higher still

because of that lack of specialist care.

55. Second, the development of serious post-operatimplications may not be recognised or
fully assessed in environments where specialigt@asterological review is not readily
available. This again suggests that the risksifoiotic patients are probably higher in
small hospitals than in large teaching or resehodpitals or hospitals at which

gastroenterological review is readily available.

56. Third, there is good evidence that high volusn@ssociated with better outcomes for
patients across a wide range of procedtfeSBommonsense dictates that many of the
advantages of high-volume derive from the skill argderience of surgeons who carry out
large volumes of particular procedures. TherelEano doubt that Dr Morgan was a very
experienced and skilled colorectal surgeon witlestrmable record in carrying out such
surgery. His level of experience in dealing wittrlodtic patients in 2007, however, is not

so clear. In any case, it is evident that SydraytlsWest Private Hospital is not a hospital

1 A Spanish study by JA del Olmo and others “Risk fecfor non-hepatic surgery in patients with cirrisbatorld
JSurg 27, 647-652 (2003) found that in Child-Pugh clasdesd C, the mortality rates were significantlylegthan
for a non-cirrhotic control group. The mortaligtes for non-cirrhotic patients and Child-Pugh Aigras were very
similar (3 in each group died: 3.5 v 3.6%). Thenptication rates, however, were markedly higher lier €hild-
Pugh A patients (29.1 v 39.7%).

'2 See, for example, A Mansour and others “Abdominatations in patients with cirrhosis: still a majargical
challenge”Surgery (1997) Oct; 122(4): 730-736; Suman A & Carey WD “Asess¢he risk of surgery in patients
with liver diseaseCleveland Clinic J of Med Vol 73(4) Apr (2006): 398-404

'3 See for example, MA Choti and others “Should hepaections be performed at high-volume refeeaters?”
Journal of Gastrointestinal Surgery Volume 2, Numher1t20. While the subject matter of that artisl&éepatic
resections, it refers to 13 studies supportingotioad proposition that there is a well-establishesbaiation between
high volumes and patient outcomes.
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57.

58.

59.

60.

that carried out high volumes of operations orhaitic patients at that time. It was not set

up or equipped to do so. No criticism is madehefhiospital on that account.

In a letter to the court, and in a bundle skexch articles responding to Professor Morris’s
argument, it was submitted for Dr Morgan that tighkvolume effect is not referrable to a
particular type of hospital [small v large; publiprivate] but to a variety of factors
including the volume of cases performed by a paldrcsurgeon. His lawyers submitted
that there is a learning curve for surgeons perifagrtaparorscopic colectomies and that

the logical consequence of Professor Morris’s arguins that:

... a public teaching hospital with trainee surgeons at the lowest points on their learning
curves performing these procedures is to be preferred by Professor Morris to a very
experienced surgeon such as Dr Morgan performing the procedure at Sydney South West

Private Hospital.

That mischaracterises Professor Morris’s arguniéis point was that hospitals that deal
with high volumes of certain types of patients mgedures achieve generally superior
outcomes than hospitals with low volumes of sudirepés or procedures. From this he
suggested that the post-operative risks to Mr Re¢ievould have been lower in a hospital
with high volumes of cirrhotic patients undergosegious surgical procedures than in a
small hospital with less experience of such pasgi@mid without the specialised facilities to

cater for them.

Dr Robert Wilson, the on-call surgeon who peried an emergency laparotomy on Mr
Patience on 9 June, found “gross cirrhosis”. Drdao, according to a pre-operation note,
originally thought that the cirrhosis was relatywslight. He found during the operation
that there was significant cirrhosis. With the Héergd hindsight, it seems clear that the
risks to Mr Patience were significant whereverdperation was performed. He would,
however, have been in a better position to weathgipost-operative morbidity in a
teaching or large general hospital with early gaesiterological review and intensive or
high dependency care available if it arose.

The difference between the kind of assessmmehtraatment Mr Patience was able to be
given in the Sydney South West Private HospitalthedBankstown Hospital is very well
illustrated in the hospital records. Dr Hardyhaligh an obviously good Career Medical
Officer with general skills and experience, wasina position to carry out the
comprehensive assessments or formulate and extkeuptans of the neurological and
gastroenterological Registrars who examined MrelPag at Bankstown Hospital. A
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61.

62.

comparative study of the Bankstown Hospital andn®ydSouth West Private Hospital
notes shows that he received much more sophidicaiee and treatment for his cirrhosis-
related conditions than was available at the spralate hospital. Dr Truskett offered the
opinion that “in relation to his post-operativeeait is clear that his management under-
estimated the potential for his liver disease’dé&teriorate post-operatively]. Itis
reasonable to infer that had Mr Patience been tgubon at Bankstown Hospital or
somewhere similar, his liver function decompensatiould have been picked up earlier
and managed more aggressively from an early stagguise of the higher degree of

specialist care available there.

Fourth, there is, in any event, a subtle prokdé definition when assessing a patient as a
Child-Pugh A or Child-Pugh B category patient. Dastroenterological expert withesses
described the Child-Pugh system as relatively cagle risk-assessment tool. Its
usefulness would appear to decline if a patieasgessed as being in the B category at one
point and is then treated for a relatively shartgito raise him or her back into the A
category just before an operation. The Child-PAglass of patient is that group with
well-compensated cirrhosis. But can it be saidl dhagerson whose ascites have been
treated for a few weeks has in fact “well-compeedatirrhosis if the stress of an
operation leads immediately to decompensation aodiugtion of large quantities of
ascites? How should a patient who was, beforénieat for ascites, a Child-Pugh B class
patient, and who, under the stress of an operatiarediately reverts to the B class, be
properly categorised? Professor Morris’s evidamas that such patients ought in practice
be treated as though they were Child-Pugh B classmis. This seems a reasonable
application of the precautionary principle.

For these reasons, in my opinion, it would hHasen highly advisable to perform this
operation on this patient at a teaching hospiteh s Bankstown Hospital or another
hospital with the specialist capability and capatwtdeal with the potential morbidity

issues a patient such as Mr Patience might pressttoperatively.

How did Mr Patience’s condition at Sydney South Wes t Private Hospital change

from 31 May to 7 June 2007 and how adequate were th e responses?

63.

The relevant facts have been set out above &32. In summary, although he was

producing large quantities of ascites immediatéigrahe operation, Mr Patience appeared
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64.

65.

66.

67.

in other respects initially to be making a goodorexry. In the first few days, his liver
function was outside normal parameters and theseseme elevation of his WCC. These

signs, however, were not unexpected or abnorma fmatient in his overall condition.

The ascites do not seem to have been managgtinmal fashion in the early stages. On 2
June, Mr Patience was seen by Dr De Vera whoseessmn was that he was stable but
mildly dehydrated. She ordered an increase iawetnous fluids to replenish sodium as
she thought his levels were mildly low. In retresp the expert evidence suggests that this
was not the correct approach at that time. Dr Tetigkave evidence that cirrhotic patients
do not handle sodium well peri-operatively. Hedghat they should receive about one-
third the quantity of sodium given to normal patseand that it is crucial to limit sodium
for cirrhotic patients post-operatively becausesothise they may produce large quantities
of ascites. He considered that the large voluneescites produced by Mr Patience after
the operation may have resulted not only from taeimsodium but also lower than
estimated hepatic reserves. If so, Mr Patience avalmhost certainly have benefited from a
review by a gastroenterologist or physician to giefluid management and assess his

level of liver decompensation.

Review by a gastroenterologist does not appdaave been contemplated by any of the
doctors caring for Mr Patience at Sydney South Westate Hospital until Dr Morgan

transferred Mr Patience to Bankstown Hospital dure.

On 3 June, Mr Patience was not so well andrmeed to drain significant quantities of
haemoserous fluids. It was on 4 June that MreRegi formed a firm view that Mr
Patience was becoming unwell. Mr Patience was tierg and unwilling to be mobilised
by a physiotherapist. Mrs Patience perceivedhbatas tired and vague in his thinking.
According to Mrs Patience, she spoke to Dr Mordaoua him and Dr Morgan said that his
liver was not producing enough protein and wouke: tmnger than normal to recover. On
4 June, Mr Patience’s white cell count was elevatggdaccording to the expert evidence,
this was not necessarily significant because the&CWidl usually rise following an
operation. Mr Patience was probably sufferingreglinfection at that time which may

have contributed to the elevation.

Mr Patience’s condition on 5 June is somewitatualt to assess now because the evidence
is equivocal. On the one hand, the medical receudgest that Mr Patience was mobile
and told the physiotherapist that he was feelirttebéhan the previous day. Mrs

Patience’s impression was, however, that he wasidedting, falling in and out of sleep
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68.

69.

70.

71.

72.

and becoming more vague. Dr Morgan saw Mr Pati@nceincreased his fluids but

otherwise did not detect any alarming signs or Spmg.

Dr Morgan also saw Mr Patience on the morning dune. He ordered an abdominal X-
ray but made no observations concerning his metagé. Mrs Patience was very
concerned about Mr Patience’s mental state whesalenim that day and raised her
concerns with Dr Leonie Hardy, the Career MedicHiic®r working in the hospital. Dr

Hardy found that he was delirious.

Her reaction was immediate and entirely appatgrShe ordered a chest X-ray and blood
tests. The WCC and neutrophils were elevated stiggesn infection. Mr Patience was
found to have a chest infection for which Dr Haadglered antibiotics. She also spoke to
Dr Morgan and advised him of her findings. He esiad that she have Dr Day review Mr
Patience. Critically, at this time, neither Dr Banor Dr Day knew that Mr Patience was
cirrhotic nor were told this by Dr Morgan. Thatsva significant lacuna because,
compounded by the fact that the handwritten oparatiote on the hospital file does not
mention cirrhosis and the type-written operatiotenmoade later by Dr Morgan which
recorded significant cirrhosis was not on the hagfile. 1 am also unable to locate any
mention of liver disease in the progress noteswioaid have alerted Dr Day to this

condition.

Mr Patience was not reviewed by Dr Day untpragimately 9pm on the night of 6 June.
Mrs Patience had been so concerned about Mr Pateeoandition that earlier that evening
she had called Mr Patience’s GP to ask him to teaMr Patience to Liverpool Hospital
ICU. He attempted to do so but was told by thephakthat either Dr Morgan or Dr Day
had to arrange the transfer (Mr Patience being fiagient at that time).

On his review, Dr Day ordered a continuatiothef current treatment. He was concerned
about the possibility of a stroke or subdural haehage and ordered a CT scan for the
following morning. He noted that the WCC was naijrittzat the abdominal X-ray showed
gaseous distension of the small bowel with fluiMkle consistent with post-operative ileus.
His differential diagnosis did not take cirrhotieampensation into account because he

was unaware of that part of Mr Patience’s history.

The following day, 7 June, Mrs Patience spokk @r Morgan who also spoke with Dr
Day. Dr Morgan arranged for Mr Patience to bedfamed to Bankstown Hospital (a
hospital at which he practised) for CT scans antkve by the medical and surgical teams

there. While he said in his evidence that the csinfusuffered by Mr Patience was hepatic

20



73.

74.

75.

76.

encephalopathy, this does not seem to have beendeoed by him or by Dr Day at the
time. Dr Morgan arranged for his senior surgicagRtrar to review Mr Patience on his
arrival at Bankstown Hospital. That morning Dr Mdan ordered CT scans of head and
abdomen and reviews by medical and surgical RegsstMr Patience was ultimately

admitted to Bankstown Hospital at about 2pm thgt da

At the hospital investigations were perform@3. scans revealed no evidence of a cerebral
event and no intra-abdominal pathology requiringg®al intervention. The abdominal

scan showed ascites but no free gas. At that,dfagdorgan’s impression and that of his
senior surgical Registrar, Dr Daniel Kozman, was the clinical picture and

investigations did not appear to indicate an amagtiz leak requiring surgery.

In summary, Mr Patience’s deterioration app&aisave commenced on 4 or 5 June.
Although Dr Hardy reacted very well to the clinigatture unfolding in front of her as best
as she could understand it, the response to Meriagis decline, taken as a whole was, in

my opinion, inadequate for two principal reasons.

First, apart from Dr Morgan and perhaps Drissalihose caring for Mr Patience during the
post-operative period, and in particular when ttiiscbecame obvious on 6 June, were
unaware of, and not informed by Dr Morgan of, Mti®ace’s liver disease.

Second, in any event, he was not cared forpasient with a high risk of post-operative
morbidity or a significant risk of mortality everhen he manifested signs of significant
liver decompensation such as the production otlgrgantities of ascites in the peri-

operative period.

Why was Mr Patience transferred on 7 June 2007 and  should this transfer have

taken place earlier?

7.

78.

As discussed above, Mr Patience was transfemmédJune 2007 because of concerns about
his confused state of mind following Dr Hardy’s dddDay’s examination of him. In
particular, he was transferred because of the aeddsirability of CT scans of both his

head and abdomen and the unavailability of thogesitgations at Sydney South West

Private Hospital.

There is a strong argument that this trangightto have taken place earlier, when the

signs of confusion first manifested themselvese Gause of the confusion was not self-
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79.

80.

81.

82.

evident. The WCC did not indicate any particulasityilent infection at work although

there were signs of a chest infection. What shbaklk been a real concern, however, was
that it was hepatic encephalopathy, indicatingrenge issue to do with Mr Patience’s liver
function that needed urgent investigation, esplgdiatthe light of the production of large
guantities of ascites and the known risks of motp@hd mortality for people with poor

liver function.

| accept Dr Morgan’s statement that colo-restagjeons think and worry constantly about
the possibility of anastomotic leaks and pay chtsention to the patient’s signs for this
reason (among others). | also accept his evidérateirrhotic patients take longer to heal
because their livers are not contributing to thalihg process as well as those of non-
cirrhotic patients do. When Mr Patience starteghow signs of confusion, this might

have raised a red flag. It stands to reason thahastamosis that is healing slowly is more
likely to break down or leak than one that is hegfiast. A decline in liver function must
logically also slow the healing process and theesifiocrease the risk of an anastomotic

leak.

Dr Robert Wilson, the surgeon who undertookrgerecy surgery on 9 June, found
adhesions around the site of the anastomosis. skalteeare the body’'s way of sealing
such a leak and take some days to form. Thugpgas that the leak had been present for
at least a few days. An abscess cavity contaithiedeak also operating as a form of seal
but, according to Dr Wilson’s evidence, such absegsre not perfect seal and the
possibility of some bacterial infection is alwayegent. Dr Wilson also gave evidence that
peritonitis can occur in the presence of ascitels meed, when conducting the operation

he found turbid fluid indicating this.

In my view, there was even a cogent argumerttdasferring Mr Patience immediately
after the operation at Sydney South West Privatgpiial. As | have discussed above, on
9 June Dr Wilson found “gross cirrhosis”. Dr Mongiund during the operation that there
was significant cirrhosis. The cirrhosis was wdtsn he appears to have anticipated
before the operation. On discovering this, it wasroto Dr Morgan to revise his estimation

of the risk of post-operative morbidity and to ster Mr Patience.

If that would have been premature, it almosiagely would not have been once Mr
Patience began to produce large volumes of asbitesgjing with it difficult issues of fluid
management as well as the possibility of spontasipeutonitis. With the benefit of

hindsight, it seems evident that Mr Patience shbale been transferred at least once the
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ascites problem developed to enable it to be mahage to allow for Mr Patience to be
regularly reviewed by the gastroenterological Reais This would also have enabled

abdominal CT scans to be ordered promptly as reduir

If earlier transfer should have occurred why it did not occur?

83.

84.

In my opinion, the reason the transfer didtaké place earlier was because of two things.
First, before the operation, Dr Morgan appearsateetunderestimated the degree of
cirrhosis he would find on performing the operatiomd therefore to have underestimated
the risk of mortality and morbidity that would fol it. Even on seeing the liver itself
during the operation, he does not appear to hawse his pre-operative estimation of the

risk. Everything appears to have followed fronsthi

Second, the severity of his cirrhotic morbiditgs not recognised at the Sydney South
West Private Hospital by any of the medical pramigrs who attended on Mr Patience.

This has been discussed above.

To what extent, if any, could the chances of Mr Pat  ience dying on 10 June 2007

have been reduced?

85.

86.

It is very difficult to say whether the outcomeuld have been any different for Mr
Patience had the operation been performed in &itgabospital such as Bankstown
Hospital. The raw statistics suggest that whikeddds would have generally been in his
favour, there was still a very significant risksgivere complications and death. As | have
noted above, the studies done in teaching hospitale this. Logic suggests that the odds
would have been better for him if he had been tbhe reviewed regularly by a
gastroenterologist in the days after his operatibnat form of review was not available (or

not readily available) at Sydney South West Privédspital.

This view is reinforced by Dr Morgan’s own esitte that it would be helpful to have a
gastroenterological review of cirrhotic patientsily after abdominal surgery. If that is
the case, and | agree with Dr Morgan, Mr Patieeedly needed to be in a hospital with the

staff and facilities to conduct such reviews.
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Dealing with the risk and actuality of unexpected d eath

87.

88.

89.

90.

91.

Dr Morgan is a highly experienced colorectagson with an impressive record. Very few
of his elective patients have died as a resultugjesy. Like Mrs Patience, he did not
expect his patient to die. Despite his very considle experience of colonic resections, it
is not clear how experienced he was in dealing wiittinotic patients and, in particular,
cirrhotic patients whose liver function decompeedads a result of the stress of the
abdominal surgery he had performed. In any eventyas not a specialist in dealing with

cirrhotic patients.

Professor Morris argued in oral evidence thdgtility that takes on operating on
cirrhotics needs to be capable of managing thestiasiolved”. He argued that one way of
reducing risk from peri-operative complicationirrhotic patients is to operate on such
patients in high-volume facilities where speciafjastroenterologists and other support
staff are available. He argued that experienceokihg after cirrhotic patients is the key to
reducing risk of morbidity and mortality. It is moiticism of the Sydney South West

Private Hospital to say that it is not such a facdnd does not purport to be.

As | have said above, | cannot say with anyekegf certainty whether Mr Patience would
have survived in a teaching hospital. One of dasons why Mrs Patience has been so
obviously stricken by her husband’s sudden deattieisshe was taken by surprise. This
raises the question whether patients and theiditssmeed to be prepared better by their
treating doctors for facing the risks of surgerg amedical treatment and meeting bad

outcomes when they occur.

Dr Morgan understandably did not wish to alamalready very distressed patient by
talking about the added risks for cirrhotic patsentt was submitted for him that “Dr
Morgan did not specifically say that [Mr] Patiemoay die because there was no medical
reason to do so.” | cannot accept that submissfandifficult and distressing as it may be
for a surgeon to be the bearer of bad news, afefi@ent chance of fatal complications is
a very powerful medical reason to warn a patiedttas or her family about the risks of
surgery. How the delicate question of possibldtdeaserious complications is
approached obviously cannot be reduced to a foromueprescriptive coronial

recommendation.

Yet the issue needs addressing because tlt @fféamilies of people who die

unexpectedly following surgery or medical treatmisrdften shattering, as it has been in
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this case. An unexpected death following surgésy affects clinicians. | also observe
that at the end of his evidence Dr Morgan brokerdowtears and that Dr Hardy also
appeared upset. It may be that as a society weamreat facing up to such life and death
guestions, medical practitioners being no exceptidavertheless, surgeons are far better
placed than their patients to weigh the odds afet ttiem and their families the chance to

prepare for the possibility of bad outcomes.

92. The American surgeon, Professor Atul Gawandetearecently about breaking bad news
to terminally ill patients but his view applies reagenerally: “But our responsibility, in
medicine, is to deal with human beings as they &eople die only once. They have no
experience to draw upon. They need doctors anagswvlo are willing to have the hard
discussions and say what they have seen, who &l reople prepare for what is to

come...'*

93. Honesty between doctors and patients is aisocatifor another reason. Even the best
doctors will make errors during their careersslsometimes argued, when complications
arise or a death occurs following treatment or sryrgthat the possibility of medical
litigation drives a wedge between doctors and ptgieMany doctors are just as reluctant
to admit mistakes as the rest of the human racethé American legal commentator,
Steven Lubet, argues, however, “there is consideebdence that malpractice claims

actually decrease when doctors are open and cabdid their errors®

94. Lubet cites the example of the Veterans Affsleslical Center in Lexington, Kentucky
which in 1987 adopted a policy of “extreme honestyfeporting medical errors. A staff
specialist at that hospital is quoted as sayingtlie vast majority of cases, people don’t
stay angry when they realize they are being tatdthth and are being treated

respectfully”®

95. Of course, not every bad outcome means a meistak been made or that there is someone
to blame. Sometimes people only need an explandebvered humanely. While it does
not happen in all cases, | have observed suchuth“and reconciliation” effect in a number
of inquests. In those cases, the frankness andtegpf doctors has provided catharsis for
families and the clinicians themselves. It is ppraach | would commend to clinicians in

all medical cases involving unexpected deaths.

14« etting Go” The New Yorker 2 August 2010 www.newyorker.com/reporting/2010/08/0@802fa_fact_gawande
15 “Mistakes and cover-ups” ifihe Importance of Being Honest: How Lying, Secrecy and Hypocrisy Collide with
Truthin Law NY University Press, NY, 2008 p. 233.

1% | ubet p.233.
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In conclusion...

96.

97.

98.

Human beings make mistakes or errors of judgnhemost cases they are lapses or arise
from lack of relevant knowledge or skill. They dot usually flow from gross negligence
or recklessness. Nor are all errors of judgmetakes. Very often it is only with the
benefit of hindsight that we discover that reastemalmigments made with limited

information were the wrong calls.

If human error were a function of charactewould be relatively easy to eliminate: the
“bad” could be identified and excluded from praaiisin areas which might lead to harm
to others. The flaw in such an approach is obvidae truth is that even highly competent
professionals make mistakes from time to time. dRadzally, an approach which gives
primacy to blaming someone for an error is one leads to a reluctance to take
responsibility and, in particular, to report miskamd mistakes. By over-emphasising
personal responsibility and culpability, we maydigracted from rectifying systemic

faults.

On the other hand, it is important that whestakies are made they are recognised and
learned from. Although, unlike negligence or cnalicases, inquests are not directed
towards attributing personal responsibility or lityp for fatal events, an inquest conducted
without consideration of such questions in appaiprcases would be both incomplete and
unsatisfactory. It is critical for our communityéenfidence in them that when mistakes are
made by health systems, hospitals or individuathénhealth system they are identified not
so that they will be punished or scapegoated bthathey will improve their

performances in future.

Findings: s 81 Coroners Act 2009

99.

| find that lan Donald Patience died on 10 J20@7 at the Bankstown Hospital, New
South Wales as a result of complications followaogpn surgery on a background of

cirrhosis of the liver.

Recommendations: s 82 Coroners Act 2009

100. In this case, a number of recommendationsestigigemselves:
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101.

102.

103.

104.

First, | propose to recommend to the Royaltralssian College of Surgeons and NSW
Health that they require that a copy of any operatiotes made by a surgeon be placed in
the relevant hospital records as soon as pracidalbbwing the operation.

Second, | propose to recommend that the Gadgwlogical Society of Australiand the
Australian and New Zealand Hepatic, PancreaticBilary Association in conjunction
with the Royal Australasian College of Surgeons forneudatidelines for the assessment

and management of cirrhotic patients undergoingesyr

Third, in formulating such guidelines, | wiliither recommend that the
Gastroenterological Society of Australia, the Aalkan and New Zealand Hepatic,
Pancreatic and Biliary Association atlee Royal Australasian College of Surgeons
undertake or sponsor a study of the questions efevimedium and high-risk surgery is
best undertaken and of what facilities ought belabig for post-operative care if the

patient is classified in the Child-Pugh A, B or &exgory.

Fourth, arising from this inquest, | will recmend that any such general guidelines
developed by the Gastroenterological Society oft/alia, the Australian and New Zealand
Hepatic, Pancreatic and Biliary Association dhd Royal Australasian College of
Surgeons address at least the following issues:

* Is the Child-Pugh system of pre-operative assessafeisk for cirrhotic surgical
patients the optimal form of assessment or ougbithen be substituted or used in

conjunction?

 If a cirrhotic patient previously assessed as bairtge Child-Pugh A category suffers
post-operative liver failure or decompensation,tduge or she be reclassified and his or

her post-operative management be altered accoy@ingl

* Where should medium- and high-risk operations &med by the Royal Australasian
College of Surgeons or other authoritative soujte(s cirrhotic patients be performed?
In particular, is it advisable that they be perfednn high-volume hospitals with

gastrointestinal review and back-up available?

* In determining the answer to that question, wheitifees for post-operative care ought
be available for patients assessed pre-operatgehbeing the Child-Pugh A, B or C

categories ?
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105.

If a cirrhotic patient is operated on in a hospitéghout specialist gastroenterological
review and care available, when should such argdtie transferred to a hospital where

such facilities are available?

What is the appropriate fluid balance regime fonagement of post-operative ascites
in cirrhotic patients? In particular, should salive restricted? Should drainage be

restricted? Should albumin be administered argh,ifvhen?

Following an operation, what clinically significasigns of possible liver failure or
decompensation must practitioners be vigilant ti ior ? Signs of possible infection?

Mental deterioration?

At what point, if any, should the patient be revéelby a gastroenterologist or
physician following an operation? Within 48-72 h&f2 Only when the clinical need

arises?

Ought the surgeon advise the cirrhotic patienhefdpecific increased risk of post-
operative mortality and morbidity? If so, in whmanner ought this advice ideally be

given?

Having regard to anticipated or potential post-afiee complications, ought a simple
post-operative care checklist of signs and symptoendeveloped for cirrhotic patients
who have undergone medium- to high-risk surgemrisure that post-operative care is
focussed and complete? If so, what should theeoomif that checklist be?

Fifth, I will also recommend that the guidebrfor post-operative management of cirrhotic
patients include a strong reminder to cliniciansngpfor such patients of the need to pay
close attention to the concerns of family membbmiaadverse changes in the patients.

Magistrate Hugh Dillon
Deputy Sate Coroner
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