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CORONERS COURT OF

NEW SOUTH WALES
	Inquest:
	Inquest into the death of

Thomas Hwee Sen LEE

	Hearing dates:
	1-4 December 2008

	Date of findings:
	19 January 2009

	Place of findings:
	Sydney Coroners Court, Glebe

	Findings of:
	Deputy State Coroner H.C.B. Dillon

	Findings:
	I find that Mr Thomas Lee died on 5 March 2006 at Royal Prince Alfred Hospital, Camperdown, New South Wales of multiple injuries occasioned when, as the driver, his motor vehicle fell from the second level of the Carlton Crest car park in Thomas St, Haymarket.  

	Recommendations:
	To Trust Company Ltd (as custodian for the Mirvac Hotel Investment Fund):

1. I recommend that, as a matter of urgency, it upgrade the vehicle and pedestrian safety barriers in its Thomas St, Haymarket car park at the Citigate Hotel to comply with the current Australian Standard.

2. I also recommend that, as a matter of urgency, it checks all wheel stops and external railings and undertakes any necessary repairs.  In particular, I recommend that all wheel stops be checked for signs that the dowels fixing them in position are missing or unserviceable.

3. I also recommend that, until such time as the car park is upgraded to current Australian Standards in respect of vehicle and pedestrian safety, it implements a system of monthly checks by a qualified structural engineer of existing wheel stops and railings to ensure that they are adequately maintained and defective wheel stops repaired.

To Sydney City Council

4. I recommend that it amend its s.121B Notice of Intention dated 28 November 2008 addressed to the car park owner to notify the owner of its intention to order it to upgrade the car park to the current Australian Standard rather than to the standard set by AS1170.1 – 1981.

5. I recommend that in any future s.121B orders made by Council to car park owners in respect of rectification of vehicle and pedestrian safety barriers that it requires the owners to rectify to the current Australian Standard rather than to the standard of AS1170.1 – 1981.

6. I recommend that in its advisory letter to car park owners, Council notifies all car park owners in its local government area of the flaw discovered in the 1981 Australian Standard and puts them on notice that reliance on wheel stops as the primary safety barrier in above-ground car parks may place users of car parks at risk.  I also recommend that the letter contain a suggestion that car park owners obtain their own legal advice concerning any possible liability for accidents in the car park if they rely on wheel stops as the primary safety barrier.

7. I also recommend that it build a database of car parks in its local government area containing, if reasonably available, data identifying car parks built to the 1981 or earlier Australian Standard.

8. I recommend that, if empowered by statute or regulation, the Council conduct random audits of above-ground car parks within its local government area to ensure that safety standards are being met.

To the Ministers responsible for Local Government and Planning

9. I recommend that that the Ministers take steps, by legislation or otherwise, to ensure that all multi-storey above-ground car parks built before 1989 be required to upgrade vehicle and pedestrian barriers to comply with the current Australian Standard.
10. I recommend that the Ministers take steps, by legislation or otherwise, to ensure that Councils have the powers necessary to conduct audits of above-ground car parks built before 1989 to determine whether they are in need of urgent upgrading to ensure safety. The relevant Australian Standard with respect to design loads for both pedestrian and vehicle impact at present is AS1170.1—2002.
11. I recommend that the Ministers take steps by legislation or regulation to institute a system whereby Councils require an annual "green slip"-type inspection by a structural engineer to be carried out by the owners or operators of above-ground car parks to ensure that vehicle and pedestrian barriers comply with relevant Australian Standards.  
12. I recommend that the Ministers take steps to amend planning legislation or regulations to require that the Note to [3.3] of AS1170.1 – 1981 is not construed by consent authorities as authorising a reduction in the standard set in [3.3].  

13. I recommend that the Ministers (or whichever is more appropriate) write to each local council in NSW directing or requesting them (whichever is the more appropriate) to write to all car park owners and operators in their local government areas notifying them of the flaw discovered in the 1981 Australian Standard and putting them on notice that reliance on wheel stops as the primary safety barrier in above-ground car parks may place users of car parks at risk.  Any such advisory letter sent to car park owners ought suggest that the owners seek legal advice about questions of legal liability for accidents.  

To the Standards Association of Australia

14. I recommend that the SAA issue an advisory letter to council planners and other subscribers of the relevant service that AS1170.1 – 1981 and the Note to [3.3] ought not be interpreted as allowing for wheel stops to substituted for the barriers referred to in [3.3].  

	File number:
	339/06

	Representation:
	Ms P. Dwyer (Counsel Assisting)

Ms T. O’Sullivan (representing the family of Thomas Lee)

Mr M.R. Elliott (instructed by Mallesons representing Carlton Crest)

Mr A.P. Coleman (instructed by Freehills representing the Mirvac Group)




REASONS FOR FINDINGS

Introduction

14. On Sunday 5 March 2006, Mr Thomas Lee and his wife Poh San Michelle Lee were to have a quiet dinner with Mrs Lee’s family.  While parking his car in the Carlton Crest car park in Thomas St, Haymarket, Mr Lee was caught in the vehicle as it plunged backwards through safety rails on the second level of the car park.  Mrs Lee had the horrifying experience of watching this happen in front of her. Mr Lee sustained severe head and other injuries and died in hospital about two hours later. A forensic pathologist, Dr Matthew Orde, reported that he had died of multiple injuries.

15. Mr Thomas Hwee Sen Lee was a Singapore-born information technology engineer working for the Sydney Ports Authority who was almost 35 years old when he died.  Mr Lee and his wife Poh San Michelle Lee met in Singapore in 1997 and married in 2000. Both were highly educated people who saw Australia as a place where they could work and obtain further professional training.  In 1999, Mrs Lee moved to Australia for further studies.  Shortly afterwards, Mr Lee moved to Australia on a permanent resident’s visa to work as a journalist and, while here obtained further qualifications in IT. They lived quietly and peacefully, joining a church community and making their home in Australia.  It was evident during the inquest that Mr Lee was much-loved and respected by those who knew him.

16. It is common ground that the car park was designed in 1986, approved by Sydney City Council in November 1987 and that construction began shortly afterwards.  When constructed, the building was owned by Tai Ping Trading Pty Ltd.  It was sold to Son Hou Enterprises Pty Ltd in 1992 and to Carlton Crest Hotel (Sydney) Pty Ltd in 1996.  In December 2006, it was sold to The Trust Company (as custodian for the Mirvac Hotel Investment Fund).  Title passed to The Trust Company on 8 March 2007. (For convenience I will refer to the current owner of the car park as Mirvac.)

17. When a person has died in an unnatural or suspicious or unexpected way, a coroner’s task is to investigate and to establish, if possible, the identity of a deceased person, the date and place of his or her death, and the cause and manner of the death.  An inquest is a coronial inquiry into these issues.  In a case such as this, where the identity of the deceased person is known, as are the date and place and the cause of death, the main issue for a coroner is to resolve is how that death came about.  

18. Where public safety is an issue, an important function of a coroner is to make recommendations which are necessary or desirable concerning any matter related to the death in question.
  In this way, coronial proceedings can be forward-looking, aiming to prevent future deaths of a similar nature.  

19. Much of the evidence considered in this case related to technical questions about car parks and safety barriers.  These are important matters. It is from these considerations that we seek to learn important lessons but, as Mrs Lee eloquently reminded all participants during the inquest, an inquest is about a person, her cherished husband and best mate, a much-loved man whose death left her grieving profoundly and suffering, it seems, from what may be post-traumatic stress syndrome.  

The issues 

20. The focus during this inquest has been on the circumstances of Mr Lee’s death, on  the safety of the car park in March 2006 and on recommendations that might flow from a consideration of those two categories of issues which in turn raise other questions.

21. When Counsel Assisting opened the inquest, she raised a number of questions that she proposed ought be  considered:

· At the time of the accident, did the Carlton Crest hotel car park comply with the relevant Building Code?

· At the time of the accident, was the car park maintained sufficiently so as to meet the requisite Building Code standard?

· Was the concrete structure erected by Carlton Crest in the area where the accident occurred sufficient to meet the AS Code requirements in place at the time it was constructed (1986)? If not, what should be done to ensure compliance? 

· Are the remainder of the steel barriers in the rest of the car park sufficient to meet the relevant Code requirements? 

· What should be the role of the City of Sydney Council in reviewing or enforcing maintenance of car parks such as the one involved in this accident?

22. In the course of the evidence, further questions were raised by other parties:

23. Counsel for Carlton Crest suggested that a finding might be made that Mr Lee’s car had been travelling ‘quickly’ when it struck the steel barrier.  This raises the question whether Mr Lee’s vehicle had been travelling at an unsafe speed when it struck the barrier.

24. Counsel for both Carlton Crest and Mirvac raised the question whether, even if the car park had been compliant with the relevant safety standard, the accident might still have occurred. For reasons that I will come to below, this is a very important issue and bears heavily on the recommendations that I have made.

25. I have  taken into account all the evidence led during the inquest and the submissions put to me.  Due to the large volume of material, however, I propose to confine my reasons to those matters I consider to be of particular significance.


How did the accident occur?

26. Most of the facts concerning what happened to Mr Lee are uncontentious.

27. Mrs Lee gave evidence that she and Mr Lee had parked in the Carlton Crest hotel car park on Thomas St, Haymarket previously without incident.  [The hotel is now known as the Citigate Hotel.] On this evening, Sunday 5 March 2006,  they were to have dinner with Mrs Lee’s family.  

28. Mrs Lee explained that after Mr Lee had reversed into a car bay and stopped, they had both realised that the car's front end was protruding some distance into the driveway.  She said that they had looked at each other and simultaneously said, ‘Reverse!’ because of a concern they both had that a car taking a corner on the ramp near the bay might clip their car.  She got out of the car, while Mr Lee stayed in the driver’s seat and closed his door.

29. Mrs Lee then described Mr Lee slowly reversing the car to a certain point where it stopped.  She described hearing the car’s engine then ‘accelerate’ or ‘rev’ without the car moving for a short time.  A second or two later, she saw the car suddenly move towards the steel barrier, which was installed along the edge of the second- storey deck.  As it moved suddenly, she said that her immediate thought had been, ‘Oh no, car repairs!’ but the car went straight through the barrier ‘as if nothing was there’.

30. The vehicle had struck the steel railing, knocking it off its supports, then fell approximately nine metres to the ground. It landed on its roof, which collapsed under the force of the impact. On impact, the driver’s door was flung open and Mr Lee fell partly out of the vehicle. As it landed, the car demolished a bench for pedestrians on which, fortunately, no one was sitting at the time.

31. Mrs Lee rushed down to him and was joined by concerned members of the public. Police and ambulance attended the scene. Mr Lee was conveyed by ambulance to Royal Prince Alfred Hospital at 6:40pm but was pronounced deceased at 8.08pm the same evening.  The direct cause of Mr Lee’s death was the multiple injuries he had suffered.  More puzzling, however, was how Mr Lee’s car came to plunge nine metres out of a central city car park. What had happened?  

The wheel stop

32. At the rear of the car bay into which Mr Lee had reversed was a concrete wheel stop.  The wheel stops were identified by expert structural engineers as being pre-cast concrete sections approximately 150mm high x 150mm wide  at their broadest points x 2m long.  In photographs taken at the scene by a police officer shortly after the accident, the wheel stop is shown having rotated at one end towards the edge of the car park slab over which Mr Lee’s car fell.
 What appear to be white scrape marks on the concrete extending from a point behind the normal position of the wheel stop parallel with the edge of the slab out to the edge of the slab in a curve  can also be seen in those photographs. The wheel stop is also seen to be cracked vertically about 500mm from the end which appears to have rotated and has black markings on top which may be paint scrapings from the undercarriage of a motor vehicle.

33. The photographs taken by Constable Cooke also show two holes in the concrete slab in the area that would ordinarily be covered by the concrete wheel stop.

34. The pre-cast wheel stops used in the Carlton Crest car park in March 2006 and up to today have a vertical hole drilled through them at each end.  To fix these types of wheel stops in position, a hole is drilled in the concrete slab underneath lined up with the hole in the wheel stop, a steel dowel 16mm in diameter by 160mm long is then inserted through the top of the wheel stop into the hole in the slab and the hole in the top of the wheel stop is then grouted over with concrete.

35. As the whole wheel stop did not move but rotated from one end, it is clear that at least one dowel had been inserted in the wheel stop in question at some time.  Whether a dowel had been inserted at the other moving end is not clear.  Certainly the hole in the top of the wheel stop at the rotated end had been filled with grout but this does not prove that anything had ever been underneath it.  It is possible that a tradesman simply filled the hole to give the impression that below it was a steel dowel.

36. The two holes which appear to have been drilled in the slab to receive the dowel at the rotated end are somewhat mysterious.  The most obvious inference to draw is that the person responsible for drilling the holes had forgotten the carpenter’s maxim of ‘measure twice, drill [or cut] once’ and that the two holes had been bored into the concrete because two attempts had been made to line up the hole in the wheel stop with the hole in the concrete slab.

37. Whether the second attempt was successful is unclear because no persuasive evidence has been found or shown that a dowel was in the hole or in the wheel stop at the time of the accident at the end that rotated.  The most convincing evidence of the presence of a dowel in the hole would be a stump protruding either from the hole in the slab or the bottom of the wheel stop or both.  None of those phenomena were seen by any witness shortly after the accident.  

38. The highest the evidence suggesting that a dowel had been present went was in the testimony of Mr Robert Carr, an officer of the Sydney City Council who attended the accident scene shortly after the event to check on whether any safety precautions were required.  During his evidence, Mr Carr initially asserted that on visiting the site, he had seen a small portion of the ‘pin’ in the wheel stop hole and had assumed that the pin had sheered off.  He based his assumption on the fact that he had seen skid marks on the top of the wheel stop and on the ground.  He admitted in cross-examination, however, that he had not seen anything definite in the hole or the wheel stop, nor had he seen the remains of a broken pin and that he had not made a close examination of them. He also did not know whether the police investigators had taken any pieces of the pin with them.

39. Mr Carr, with the greatest of respect to him, was not there to investigate the accident itself but to ensure that the temporary safety measures installed were sufficient to protect the public.  While he took a number of photographs, they were of the new, temporary safety barriers.  He was not there to conduct a comprehensive audit either of the accident site or of the car park as a whole.  In my opinion, little reliance can be placed on his assumption (as he admitted it had been) that the wheel stop in the bay in question had had two pins present in it at the time of the accident.

40. Nor is there any circumstantial evidence that the dowel was in the wheel stop apart from the grouting on the top of the wheel stop.  Certainly, from the two holes, there is no sign of gouging of the concrete underneath the wheel stop as it travelled outward. If a stump had been left protruding from the bottom of the wheel stop, one would have expected a gouge line directly from one of the holes in the slab to the point at which the wheel stop came to rest.   

41. That suggests either that a dowel was not present at the time the wheel stop travelled outward, or that the dowel sheered off without leaving a stump in the bottom of the wheel stop to gouge the concrete. 

42. Dr Eric Smith, one of the structural engineers who gave evidence, when cross-examined by counsel for Carlton Crest said that he could see no evidence from photographs taken in March 2006 of the presence of a sheered pin in the holes in the slab. That evidence does not eliminate the possibility entirely but it undermines the suggestion that a pin had been present at the time of the accident.  

43. Mr Peter Taylor gave evidence that if a pin is subjected to a significant force in a wheel stop, the likely result is that it will bend and lift out of the hole rather than sheer off.  Presumably, depending on circumstances, it might be left protruding from the bottom of the wheel stop or from the top of the hole in the concrete slab.  The teachings of ordinary human experience suggest that this is correct unless, of course, the steel is so corroded that it crumbles when subjected to a significant force.

44. The weight of evidence therefore suggests three possibilities concerning the pin:  (a) it may not have been in the hole at all; (b) a pin of incorrect length may have been in the hole but was insufficiently long or strong to fix the wheel stop in position; or (c) the pin may have corroded to the point that it broke under pressure at some time and its ends remained in their respective holes not recognised by any of the investigators or other witnesses who were on the site shortly after the event.

45. If the pin fragmented under a force applied by Mr Lee’s car to the wheel stop, the photographs presented in evidence do not show a spread of fragments of rusty material around the holes in the concrete slab or along the white abrasion marks or around the edges of the wheel stop where commonsense suggests they might have accumulated if present.  That in turns suggests that the pin, if it existed on 5 March, did not fragment or sheer on that day but had either done so at an earlier time or was too short to hold the wheel stop in position. 

Mr Lee and the wheel stop 

46. It is not possible to determine why the car stopped when Mr Lee first reversed back. One possibility is that the wheel stop was already out of its proper position and was angled across the rear of Mr Lee’s car so that Mr Lee's rear right wheel made first contact with it as he moved into the space. This  could explain why Mr Lee's car stopped, at first did not to move when the engine was ‘revved’, and then accelerated as the wheel stop rotated further as force was applied to it by the car. 

47. Another possibility is that the wheel stop was in its correct position and that Mr Lee’s vehicle backed in at a slight angle, striking the wheel stop and causing one end to rotate as power was applied.

48. While it is theoretically possible that Mr Lee stopped and ‘revved’ his engine for some other reason before striking the wheel stop, the most likely scenario, in my opinion, is that Mr Lee’s vehicle rode over the wheel stop when engine power was increased by Mr Lee.  Both wheels may have ascended the wheel stop or one may have gone over the top and the other around the rotated end. The fact that the engine was heard ‘revving’, indicating an increase in power, but was not moving as Mr Lee attempted to reverse the car further into the bay, almost certainly signifies that the car had encountered resistance, in the form of the wheel stop, to its progress.  It is highly probable that Mr Lee increased engine power to overcome that resistance but was taken by surprise by the suddenness with which the car accelerated as it overcame that resistance and, in the metre or two before his car struck the steel barrier, was unable to brake.  

The steel barrier

49. Beyond the wheel stop, along the edge of the deck on level 2 were steel railings  consisting of four horizontal bars held in place by vertical posts, the foot plates of which were bolted into the concrete slab.  When Mr Lee’s car hit the steel barrier, the six vertical posts holding the rails appear to have ‘unzipped’, their concrete footings breaking away in chunks, taking with them the horizontal bars.  

50. As noted above, despite a superficial appearance of considerable strength, which caused Mrs Lee to fear the cost of repairs as the vehicle lurched towards it, the steel barrier provided no practical resistance to the car.

51. To understand why the safety barriers and devices installed in the car park did not prevent the accident, it is necessary to examine the relevant building standards that applied to the car park in 1986 when it was designed and the construction and maintenance of the car park from that time until March 2006.  Before  I come to that question, however, it is convenient to deal with a side issue.

Was Mr Lee travelling “quickly” or at an unsafe speed?

52. Counsel for Carlton Crest submitted that I could infer from a variety of evidence that Mr Lee’s vehicle was travelling ‘quickly’ and, by implication, at an unsafe speed when it hit the barrier.  The submission obviously carries with it an insinuation that Mr Lee contributed to his own death by driving his car negligently.  For reasons I will come to, I reject that proposition.

53. Mr Elliott argued that the known facts that Mr Lee applied extra engine power once the car halted while reversing, that the car was seen by Mrs Lee to move suddenly, that scrape marks were left on the deck where the wheel stop had apparently moved, that the police found pieces of spalled concrete scattered about 30 metres from the site of the accident  and that the wheel stop was cracked vertically all suggest that Mr Lee’s vehicle was travelling at considerable speed when it struck the barrier.  He also noted that the opinions of the police officers after the accident were to the effect that the vehicle must have hit the barrier at ‘considerable speed’.

54. I disagree with the proposition put by Mr Elliott for a number of reasons.

55. First, the police opinions must be discounted. It seems to me that any lay person who saw that an apparently strong steel barrier had been smashed out of the path of an oncoming vehicle would, applying their commonsense, come to the same conclusions as Constables Crowe and Pitt.  Neither, however, are structural engineers and neither knew the condition of the railings, the wheel stop or the concrete footings of the railings before the accident.  Given that we now have expert evidence to the effect that the steel barriers were not designed to prevent accidents such as this and, in fact, this barrier did not meet the standard required for pedestrian safety, the opinions of these officers cannot be given any weight, commonsensical as they may be.  

56. The opinion of Constable Brock that the car must have hit the barrier with ‘substantial force’ is more measured.  Constable Brock did not define what he meant by ‘substantial’ in this context but this is a statement of the obvious – a car hitting a fence at almost any speed would exert substantial force upon it simply because of its weight.  That is as far as the police evidence can take this submission.

57. Second, it is agreed that the car had only a very short distance in which to develop speed.  No matter what engine power was applied, common sense suggests it could not have been travelling fast over the one or two metres to the edge.  In my view, Mr Elliott’s submission confuses both engine power and acceleration with speed.  Even if the car was accelerating rapidly, that does not mean that it was travelling ‘quickly’ let alone at an unsafe speed at the time it hit the barrier.

58. Third, the fact that concrete was scattered on the ground below the accident site tells us nothing about the speed at which the car had been travelling nine metres above when it hit the barrier.  As we all know, free-falling objects gather speed at a constant rate due to gravity at 9.8 metres per second per second until terminal velocity is reached. The spalled concrete observed on the ground by police had been subjected not only to the forces applied by the car hitting the barrier and the consequent distortion of the footing fixed in that concrete but had accelerated through space for approximately a second before hitting the ground.  The force with which they hit the ground is measured by multiplying the mass of those fragments by their acceleration through space.  They then hit an unyielding surface which had its own incalculable effects on those fragments and how they spread at the base of the car park.  

59. Fourth, no one, least of all Carlton Crest, has tested the rate of acceleration or velocity of Mr Lee’s car or a car like it.  It could have conducted its own tests but did not do so.  It would be very hard to replicate Mr Lee’s accident and, in particular, the engine power applied by Mr Lee to enable his vehicle to accelerate backwards over or past the wheel stop, but it was not impossible for some relevant tests to have been conducted had Carlton Crest chosen to do so.  This is not to suggest that in an inquest any evidentiary onus falls on Carlton Crest but, absent that kind of evidence, any submissions it makes about excessive speed or excessive force being applied to the barrier by Mr Lee’s vehicle without real data are inevitably speculative and lack cogency.

60. Fifth, the vertical crack in the wheel stop suggests that considerable force was applied at some time to it.  It is impossible to know, however, whether it was applied by Mr Lee’s vehicle during the incident on 5 March or by some other means.  All that we can say is that the cracking may be consistent with Mr Lee’s vehicle applying considerable force upon the wheel stop but that, again, is a statement of the obvious.

61. Sixth, a similar comment might be made about the movement of the wheel stop apparently caused by Mr Lee’s vehicle.  If the wheel stop had been demonstrably fixed in position by a dowel and had been moved so far, an inference of great force being applied to it would be available.  If, however, as I think was more likely the case, one end of the wheel stop was not fixed in position, the force necessary to move it would be considerable but far less.  Certainly it would not be possible to draw an inference that Mr Lee had applied excessive force to the wheel stop.

62. Finally, Carlton Crest’s true proposition is that Mr Lee’s vehicle applied excessive force (rather than speed) to the railing, but what does this mean in the circumstances?  If the fence had been designed to withstand a force of approximately 30 kN and had failed, one might draw the conclusion Mr Elliott asks me to draw but not otherwise.  As the evidence of the structural engineers demonstrated, the railing was not even sufficient to meet Australian Standards of safety for pedestrians, let alone for moving motor vehicles.  Indeed, it would appear that the fence was not designed or intended to withstand any sort of impact with vehicles at all.  

63. In short, there is no evidence to which any weight can be attached that Mr Lee was in any way at fault for the accident.

The car park safety barriers and Australian Standards
64. It is common ground that at the time of construction, the owners were required to construct safety barriers in the car park in accordance with Australian Standard 1170.1  – 1981.  An Australian Standard is an industry standard set from time to time by the Standards Association of Australia in consultation with industry experts.  For the construction industry, Australian Standards have now been given legislative force in the Building Code of Australia which regulates national building standards and which applies Australian Standards to construction work.  The BCA is now picked up in the Environmental Planning and Assessment Regulation 2000 as the relevant set of standards for construction work approved by councils
 but a similar type of regime was in force at the time this car park was designed. 

65. The development consent for the original development required that the car park ‘comply in all respects with the provisions of Ordinance No.34B under the Local Government Act 1919.  More specifically, the development consent required that the car park be fit for the purpose of a parking station.  In Dr Smith’s expert opinion, which was not challenged, this required that car park be designed and built to the relevant Australian Standards.

66. Section 3 of AS1170.1 -1981 deals with ‘live loads’.  The term ‘live loads’ refers to variable forces that are or may be applied to a structure during the course of its operational cycle.  Examples of live loads include water or snow on roofs, cars travelling across bridges or trains running along railways.  These are loads which are additional to permanent loads carried by structures such as floors, roofs, stairways and lifts.  Car parks are, obviously, designed to bear permanent loads such as concrete decks and other structural elements and live loads including vehicles and pedestrians.
67. Section 3.3 dealt with ‘Impact and Inertia Loads’.  It established specific guidelines in relation to impacts arising from vehicle movements.  It provided, among other things, that horizontal impact was to be treated as an additional live load and that the structure had to be designed to sustain a load ‘not less than 1.5x the gross static force imposed by the vehicle mass’. [Emphasis added.]  In the absence of more specific information, the Standard assumed that in commercial premises the mass of the vehicle would be 2250kg.  (It is a matter of common knowledge that this is about the weight of a large family sedan or perhaps a bit more.)

68. The Standard also provided that the ‘the height at which vehicle impact forces are considered to act shall generally be 0.45m above floor level but in the case of motor trucks it shall be not less than 0.9m’.  The required design load for impact barriers in commercial car parks, therefore, was, on the face of it, 1.5 x 22.5 kN = 33.75 kN applied at 0.45m above ground level.
 

69. The Standard then, however, added the following advice:

NOTE:  Special consideration should be given to the design of kerbings and guard rails to alleviate possible vehicular impact on the structure and it should be noted that the impact forces from runaway vehicles on ramps can considerably exceed the loads specified above.

70. In his report of 4 December 2007, Dr Smith stated that under the 1989 edition of the Australian Standard impact force arising from vehicle movements in car parks was calculated by the formula F = mV2 / 2∆ where:

F = impact force in newtons;

M = mass of the vehicle in kgs (assumed generally to be 2000 kgs);

V = velocity of the vehicle in metres per second;

∆ = decelerations length in metres.

71. He stated that for the purposes of the Australian Standard, V is assumed to be 2m/ sec (or 7.2 kph) and ∆ is taken to be .1m for rigid barriers.  Essentially, the current standard and 1989 standards are very similar to that operating under the 1981 standard but for the Note in [3.3] of AS1170.1 – 1981.

72. Evidence was given by Dr Smith that during the 1980s, until the Note was removed in the 1989 edition of the Standard, it was read by some structural engineers and council planners as a  ‘cop-out’ clause (as he put it during his oral evidence).  In his report of 4 December 2007, he stated that ‘… it was possible under AS1170.1 to reduce vehicle impact loads on barriers by “design of kerbings.” “Wheel stops” were used pre-1989 as de facto barriers.’

73. He went on to state in his report, however, that ‘we are not aware of any design requirements related to their use.  It would, however, be fundamental in their use that maintenance of the “Wheel stops” and fixings be carried out to ensure their effectiveness.’

74. In his oral evidence, Mr Angelo Donni, an officer of the Sydney City Council and a witness with approximately 28 years experience in working in local government in relation to building compliance matters, stated that he had read the note as a concessional clause allowing the use of kerbs, guard rails and wheel stops instead of the higher standard of safety barrier.

75. Mr Peter Taylor, another structural engineer, however, vehemently disagreed with the interpretation of the Note suggested by Mr Donni and Dr Smith.  He argued for an interpretation of the Standard in which the Note does not diminish the requirements upon builders or owners of car parks but suggests an enhancement of the structure.

76. Whichever interpretation is correct, Dr Smith and Messrs Donni and Taylor all agreed that to rely on wheel stops as the primary safety barrier was to reduce safety standards below the default position called for in AS1170.1 – 1981 before the ‘cop-out’ clause is applied. 

77. The question of the proper interpretation of the Note is not of mere historical significance.  The Sydney City Council has issued a Notice of Intention to Give Orders under s.121B of the Environmental Planning and Protection Act 1979 to Mirvac.  If the ultimate result is merely that Mirvac agrees or is required to upgrade its car park to a flawed standard, the object of public safety will not be achieved.  The interpretation question has wider significance.

78. If Mr Taylor is correct, and the Note in fact called for special consideration to be given to enhancing safety standards, rather than the reverse, it may be that there is a latent fault in other above-ground car parks in NSW designed pre-1989.  If so, that issue ought be brought to the attention of the appropriate authorities.

79. For Mirvac, Mr Coleman submitted that the proper construction of AS1170.1 – 1981 and the Note is a matter of law.  That is correct.  Ordinarily, questions of statutory construction are considered in the context of adversarial litigation.  Coroners have the privilege and advantage that some courts do not have of being able to offer advisory opinions in support of recommendations relating to a death.  

80. In my view, to interpret the Note as a ‘cop-out’ clause is not only wrong as a matter of law but reflects a serious error in approach by planners and developers during the 1980s.

81. It is common ground that the Australian Standards set minimum standards.  There is no prohibition on exceeding those standards.  The object of Australian Standards is self-evident: they are to ensure the safety and reliability of various structures and other built or manufactured objects and things and to provide assurances to purchasers and users of those things that they will operate as intended.  

82. The Note suggests that ‘special consideration ought be given to the design of  kerbings and guard rails to alleviate possible vehicular impact on the structure’.  It also refers to the possibility of runaway vehicles on ramps exceeding the loads specified. When read together, Section 3.3 and the Note appear to me to suggest a number of things.

83. First, those parts of the structure which might receive vehicle impact were to be designed to receive it at heights of 0.45m for cars and 0.9m for trucks.  Absent some sort of secondary barrier, it could be expected that the bumper bars of cars and trucks would hit a wall or other form of barrier at about those heights.  Forces would be transmitted to the structure at about those heights if the bumper hit the wall or barrier.

84. Second, the fact that the Note was later removed to eliminate any ambiguity about the required standard suggests that the authors of AS1170.1 --1981 had not intended to allow any reduction of live load standards by referring to kerbings and guard rails.  It would be perverse if the Standards Association specified a particular standard but then, with a nod and a wink, eroded its own standard.  In my opinion, it did not intend to do so.  Instead, an erroneous interpretation was placed on it by some planners and designers.  

85. Third, the reference to the possibility of runaway vehicles exceeding the specified live load standards suggests that one of the concerns of the authors of the Note was to encourage designers to meet that exigency by installing secondary safety barriers such as guard rails and kerbs which  would slow runaway vehicles and even deflect them from hitting barriers designed only to take the specified loads.  In short, the thinking behind the Note appears to have been to encourage designers, engineers, architects and builders to  reduce the loads imposed upon barriers designed in accordance with the standard of 1.5x the gross static load.

86. Fourth, it is self-evident that load-bearing structures will last longer and be easier to maintain if not subjected to constant impacts.  One way of reducing the wear and tear caused by impacts on those structures is to protect the structures themselves from impacts by erecting secondary barriers to buffer them.  In a car park, wheel stops and guard rails might serve such a purpose.  The absence in AS1170.1 – 1981 of specified live loads and heights for guard rails and kerbs is a cogent indication that the authors, by referring to them in the Note, intended only to have them as additional, secondary buffers for the primary barriers.  That the Note  begins with a concern that special consideration ought be given to alleviating the potential for the structure to be damaged by vehicle impact strongly implies that the authors did not condone reduction of safety standards but the reverse.

87. In the Carlton Crest car park, it is evident that the design and construction approved by Sydney City Council relied on wheel stops as the primary safety barrier for motor vehicles.  

88. The steel railing fence, according to both expert structural engineers, did not even meet the relevant standard for pedestrian traffic, namely a static load of 0.75 kN applied to the top rail.  Although they look solid, they were not designed to withstand live loads from motor vehicles.  

89. If my view is correct, it follows that the Carlton Crest car park live load barriers were not built to the standard required by AS1170.1 – 1981, notwithstanding the approval of  Sydney City Council. As the car park has not been upgraded, and still relies on wheel stops as its primary protection for motorists on its upper decks, Mr Lee’s accident demonstrates an urgent need for an upgrade of its vehicle barriers.

90. Since 1987, when the design was approved, there has been exponential growth in the numbers of four-wheel-drive vehicles being used by domestic drivers in Sydney.  This is a matter of common knowledge and readily observable in Sydney traffic.  Apart from their large size and powerful engines, the most notable characteristics of four-wheel-drive vehicles are their high suspensions and capacity easily to surmount small obstacles like rocks, kerbs and wheel stops.  A four-wheel-drive vehicle would have far less difficulty than Mr Lee’s Toyota Camry in climbing over a wheel stop and knocking down a steel railing pedestrian fence built in the 1980s.

91. No doubt this is a matter of concern to the current owner.  I accept the assurances of its counsel that it is anxious to ensure that there is no repetition of Mr Lee’s tragedy.

Maintenance of the wheel stops and steel railing fence in 2006

92. Relatively little evidence was able to be obtained concerning the maintenance of the car park between its construction and March 2006.  Two witnesses, Mr Sam Salicioglu and Mr Leonard Ashwell, gave evidence to the inquest directly concerning car park maintenance.  

93. Mr Salicioglu was employed in the car park in 2006 and had worked there for six years at the time of the accident.  His evidence was of limited value.  He had no maintenance qualifications and said that he had had no part in the maintenance of the car park.  He said that he had not received any complaints about the car park from customers.  He said that he had not seen any wheel stops out of place and said that if he had done so he would have notified the hotel engineer.  He said that he did not know whether anyone had taken an interest in the wheel stops prior to the accident but claimed that hotel engineers now did so.

94. Mr Ashwell worked in the car park from August 2005 and was the car park supervisor in March 2006.  His job was primarily administrative. He answered to the car park manager, Mr Kanwar.  Mr Ashwell stated that he had little to do with the maintenance of the car park.  He said that he checked the building to ensure lights were operating and to ensure that rubbish was cleaned up but did not check on the structure itself.  He said that if he had noticed a wheel stop out of place he would have brought it to the attention of the car park manager.  He said that he was unaware of any wheel stops being out of place in the car park and said that he had received no complaints concerning maintenance.  He was unaware of any engineers checking the structural elements of the car park.

95. Mr Vito Ricapito was the duty manager in the hotel at the time of the accident.  He gave evidence that, while the hotel had had five engineers on staff, none was dedicated to car park maintenance.  In his view, car park maintenance was one of the duties of the car park manager, Mr Kanwar (who, unfortunately, could not be located by investigators).

96. A few days after the accident, Mr David Wilmshurst, a friend of the Lee family and a technical manager for a firm of consultants specialising in testing building materials, visited the site of the accident and took 38 photographs, including measurements of vital statistics.

97. Photographs 1-8 show the baseplate of one of the vertical steel posts of the railing barrier.  They show a gap of some millimetres between the concrete slab and the baseplate.  They also depict some cracks running away in the concrete from the bolts holding the baseplate to the concrete slab.  

98. Those photographs are significant because the evidence from the structural engineers was that the baseplates ought to have had concrete grouting forced into the gap underneath them to give the plate itself a solid footing and to seal the bolts against water damage.  The lack of grouting beneath the baseplate showed either that the grout had never been inserted under at least some baseplates, or that it had been poorly mixed and had worn away with time and disappeared.  Both engineers commented that grouting would ordinarily last for years.  Dr Smith remarked that the Romans had used cement and sand grouting.
  The effect of this failure or absence of the grouting was, according to the engineers, to weaken the footing and therefore the overall load-bearing capacity of the barrier.

99. Mr Wilmshurst also photographed a number of wheel stops with their pins out of place, lying on their sides.
  The obvious inference is that they had been knocked over by motor vehicles striking them, forcing their pins out of the ground.  

100. Mr Andrew Gardyne, another friend of Mr Lee’s, and a building repairer, visited the car park 10 days after the accident and took photographs.  Four show wheel stops lying on their sides, having been displaced from their positions, probably by vehicles hitting them.  Some were very close to the steel railing.  Two of them show loose pins that Mr Gardyne noticed.

101. Two of Mr Wilmshurst’s photographs also show damage to one of the steel railings in the car park on one of the upper decks.
 

102. Efforts were made by the Crown Solicitor’s Office and the investigators assisting the coroner to obtain documents relating to the maintenance of the car park.  Subpoenae were issued to Carlton Crest and the current owner of the car park but nothing has been produced.    This does not, of itself, mean that there never were any records or that, until the accident, the owners had not checked or maintained the wheel stops. Nevertheless, it leaves a significant, unexplained gap in the evidence. 

103. The photographic evidence provided by Messrs Wilmshurst and Gardyne, however, strongly suggests that in March 2006, at least, the wheel stops were not being maintained.  The ease with which a couple of people who did not conduct complete surveys of the car park were able to find evidence of failure of wheel stops in different areas of the car park shortly after the accident speaks for itself.

104. The apparent failure of the owners or managers of the car park to detect the lack of grouting under the baseplates suggests either that they did not see the problem or, if they did, that they did not recognise that the lack of grouting weakened the barrier.

105. Even if my interpretation of AS1170.1-1981 is incorrect, this evidence demonstrated that by March 2006, where wheel stops had failed or, if put to the test, would fail, the car park did not meet the required Australian Standard.  The failure was not a mere technicality.  It created a significant danger to the public. Paradoxically, Mr Lee would probably have been safer had there been no wheel stop and no steel barrier in the bay where he parked because he would not have encountered the wheel stop and ‘revved’ his engine and would have relied entirely on his own judgment to stop well short of the edge of the deck.  (That, obviously, is not a solution I propose to recommend.)

106. Furthermore, the demonstrated failure of what appears to have been a substantial sample of wheel stops implies that, after 20 or so years of weathering, many more may be at the point of failure.  Mirvac will no doubt consider that question closely.

Might the accident have happened even if the standards were met?

107. It was submitted by counsel for Carlton Crest that this accident might have happened whether or not the car park had been maintained to the standard set when it was designed.  He was joined in that submission by counsel for Mirvac. If, as I understand them to have been, those submissions are made on the proviso that the accepted standard at the time of development consent allowed for the use of wheel stops as vehicle barriers, I agree that it is possible, although it is a matter of speculation as here we are dealing with a wheel stop that either had not been properly fixed to the concrete slab or which had not been maintained so as to ensure that it remained securely fixed in place.   

108. If, however, I have misunderstood Mr Elliott and the real submission is that the accident may have occurred even if the steel barriers had been built to withstand an impact force of approximately 33kN, I would agree that it is possible that the accident would still have occurred but consider it highly unlikely for the reasons I have given when considering the suggestion that Mr Lee’s vehicle was travelling ‘quickly’.  Such a submission is too speculative and too hypothetical to be given any significant weight.  

109. Assuming, for argument’s sake, that there was no default in maintenance in this car park, it is now apparent that the steel rail provided little or no protection to motorists if their vehicles mounted the wheel stops which were their primary protection and collided with any significant force with the barrier.  

110. For this reason, it seems to me to be imperative that Sydney City Council and other consent authorities not rely on AS1170.1-1981 as a benchmark for acceptable standards in issuing orders under s.121B of the Environmental Planning and Assessment Act 1979 in future to car park owners in similar circumstances.  I will return to this question below.

The concrete structure erected after the accident

111. In her opening address, Counsel Assisting raised the questions whether the concrete structure erected by Carlton Crest after the accident to replace the railing fence complied with Australian Standards and, if not, what should be done to ensure compliance.

112. Documents produced under subpoena by Sydney City Council show that on 13 July 2006, Mr David Beneke, the principal of Cardno (NSW) Pty Ltd, a structural engineering company, certified that the replacement crash barrier had been designed and constructed in accordance with ‘normal engineering practice and principles and the relevant Australian Standards’.

113. Nothing else produced at the inquest suggests otherwise.  It would appear that the new safety barrier, at the time of its construction, complied with the BCA as it was required to do under the terms of Council’s development consent dated 31 March 2006.

114. As the inquest developed, consideration of this question was subsumed in the wider discussion of improvements to the car park.  

The role of Sydney City Council in reviewing or enforcing car park maintenance standards

115. Evidence was given that, once construction of a car park is approved and the appropriate certification is issued on completion, the Council has no ongoing role in any active sense in licensing car parks or enforcing maintenance standards in car parks within its Local Government Area.  

116. Mr Donni’s evidence was that Council had but a small number of officers dedicated to building compliance work on a day-to-day basis and that Council’s role in relation to defects or apparent defects in structures was essentially reactive.  That is, Council responds to complaints or to matters brought to its attention or which come to the notice of its officers serendipitously but otherwise does not have a regime of regular safety inspections except in relation to fire-safety regulations.

117. Mr Donni also gave evidence that Council officers did not have statutory powers to enter premises, including car parks, except in limited circumstances, such as to conduct fire safety inspections.  He said that until the 1990s Council had licensed car parks pursuant to powers under the Local Government Act but that this was no longer the case. 

118. An engineering survey of the hotel property (then known as the Golden Gate Hotel) in 1994 by Gutteridge Haskins & Davey Pty Ltd, apparently in anticipation of the property being sold, stated that ‘Local Government does not require major expenditure on existing buildings for non-compliance resulting from revisions to Regulations and Codes, although they have the power to do so.’
  That comment reflects the generally non-interventionist approach taken by Council which itself is probably a function of the general trend to deregulation of business activity and the privatisation of compliance enforcement over the past two decades.

119. Councils, nevertheless, have powers of enforcing building codes and planning regulations.  For example, under s.121B of the Environmental Planning and Assessment Act consent authorities, such as local councils, may order owners of buildings to repair or make structural alterations to buildings that are dangerous or potentially dangerous to members of the public.  

120. On 27 November 2008, the Sydney City Council issued a Notice of Intention to Give an Order under s.121B to the owners of the car park requiring that it have an independent structural engineer carry out an audit of all external balustrades and internal wheel stops throughout the car park.  The proposed order would require that the relevant standard against which compliance would be measured would be AS1170.1-1981 because that was the standard applying at the time of the installation of the wheel stops and balustrades.

121. If the order is issued, it would require the car park owner to carry out any necessary maintenance work identified by the engineer’s report, to provide a copy of the engineer’s audit report to Council and to provide certification from the engineer after rectification work had been done that the relevant standards had been met.

122. Council is not bound, however, to apply the 1981 standard.  It could impose a higher standard, such as the current standard.  Section 121P enables the Council to specify the standard to which the rectification works must comply.  I understand from the evidence of Mr Donni that ordinarily, an upgrade to a higher standard is only required by Council where renovation work covered by a development application constitutes more than half the total volume of the building in question.
  Even then, Council has a discretion.

123. But works required under s.121B do not require development applications or consent.

124. Counsel for the owner submits that the Coroner ought not make a recommendation inconsistent with the s.121B Notice of Intention already issued.  As the Notice was issued shortly before the inquest began, and had been prompted by Mr Donni reading the reports of Dr Smith and Mr Taylor, and as counsel for the owner was not made aware of the Notice until the first day of the inquest, his caution is reasonable and understandable.  

125. None of the learned counsel who appeared before me drew my attention to any judicial consideration of the interpretation of AS1170.1-1981 [3.3] and Note.  I have conducted some research unsuccessfully myself for such authority.  I infer from this that there has been no binding decision delivered by a superior court, or even persuasive authority by an intermediate court, on the question.  My own interpretation is, of course, not binding on any of the interested parties in this matter as I am not adjudicating any rights or obligations.

126. Nevertheless, because of the latent ambiguity in the Note to [3.3] discussed above, it would not be satisfactory to wash my hands of any further consideration of rectification of the vehicle safety barriers in the car park.  

What is to be done?

127. The two organisations most affected by any recommendations from this inquest are the current owners, Mirvac, and the Sydney City Council.  Nevertheless, as the problem that Mr Lee’s accident has illuminated has wider potential for harm, I propose to make recommendations not only to them but to the State Government.  Counsel Assisting prepared a number of draft recommendations which were discussed with me and were circulated to counsel for the represented parties for consideration.  They generated some debate but from those arguments better and more refined ideas were developed.  I appreciate the efforts made by Counsel Assisting, counsel for the parties and their solicitors in that regard because that debate became one of the focal points of the inquest.

128. Mirvac did not own the car park in March 2006.  It cannot be expected to shoulder any responsibility for the accident which killed Mr Lee.  Nevertheless, as its counsel was at pains to point out to the court, it wishes to be a good corporate citizen and to do what is reasonable to ensure the safety of users of its car park.  I accept the sincerity of its assurances and commend it for taking that attitude.

129. This inquest is not a wide-ranging inquiry into building standards of car parks generally or current standards of maintenance in this particular car park.  I excluded some evidence of the current state of the car park.  (It is nevertheless open to Mirvac and its advisers to consider it for themselves.)  Any recommendations made must relate to Mr Lee’s death.  

130. It is, however, reasonable to infer from the evidence that car parks other than the Carlton Crest car park may suffer from the same design weakness of over-reliance on wheel stops for vehicle safety.  Such car parks may not have been upgraded or even maintained to 1981 standards.  General lessons can be learned from the tragedy of Mr Lee’s death.  This was not a freak accident but an accident waiting to happen.  Because there may be a general and widespread problem, I propose to make recommendations addressing it to the State Government.

131. For Mirvac, Mr Coleman made submissions to the effect that there is a process on foot with which the Coroner ought not interfere as it is specifically designed to address any issues of maintenance and rectification which might be required now to bring the car park up to the appropriate standard.  He emphasised that Mirvac is committed to safety in its car park and will meet all its legal obligations.  As his client’s legal representative, he was justifiably judicious in not committing it to more than was being asked of it at present by Council because the s.121B process is underway at present.  

132. In considering those submissions, however, I emphasise five matters. First, a submission which embraces the propositions that the accident might have happened even if the 1981 standard had been met does not sit comfortably with propositions that Mirvac is both committed to safety but should not have to meet a higher standard than that because that is all that the s.121B Notice requires.

133. Second, the s.121B Notice was issued by Council very shortly before the inquest began and without any apparent consideration being given to whether the 1981 standard (as interpreted by Council previously) is sufficiently safe.

134. Third, the evidence now shows that the 1981 standard (as previously interpreted by some engineers and planners) is unsafe.  Mirvac is on notice of that and of Mr Lee’s accident.  I suggest that it would be in its own interest, as well as in the public interest, to reach for a higher standard of safety than that.  Perhaps its insurers would also agree.  

135. Fourth, any recommendations that I make are not binding.  I am adjudicating no rights or liabilities.  No recommendation I make carries with it any suggestion that Mirvac has failed any duty of care but is to be taken as a positive suggestion for improvement of its own standards of safety.  A recommendation imposes no burden on any party other than any moral weight it may carry.

136. Fifth, recommendations, to be useful, ought be reasonable and practicable.  My intention in making recommendations is not to impose unreasonably on any party but to offer reasonable and practical suggestions for improvements to car park safety in general and in relation to this particular car park.  Upgrading the car park to the current Australian Standard would be significantly more expensive than rectifying wheel stops.  Nevertheless, given that Mirvac is now on notice of the flaw in the 1981 standard, which carries with it certain legal ramifications were another accident to happen, it is not unreasonable to recommend the upgrade.  No evidence has been put to me suggesting that it would be impracticable for the owners to meet that standard and I infer therefore that it could do so. 

137. As I am not satisfied that the 1981 standard is sufficient to ensure the safety of car park users, my recommendation to the owner of the car park will be that it upgrade the safety barriers to the current Australian Standard.

138. One proposal floated in the draft recommendations was a recommendation that, until the car park is upgraded, the owner require motorists to park nose in to the barrier.  Mr Coleman agreed that this proposal had some merit in it but correctly observed that motorists may, while attempting to reverse, mistakenly place their cars in forward gear rather than reverse and be taken by surprise.  Although I concede that the suggestion is not a panacea for accidents in car parks, on balance it seems to me that it bears further consideration by the owner.  I do not, however, propose to make a formal recommendation in relation to it.

139. For Sydney City Council, Ms McDonald, in response to Mr Coleman’s submissions, pointed out that Council was not bound to apply the 1981 standard in its s.121B Notice to Mirvac.  

140. In my view, that is an important observation.  If the 1981 standard contains within it a serious flaw, it would compound the problem to require Mirvac to upgrade to that standard.  I propose to recommend that Council amends or withdraws its s.121B Notice of Intention and issue another applying the current Australian Standard.

141. Ms McDonald observed, however, that Council had no general power to audit car parks in its Local Government Area and had no general powers to enforce safety standards in car parks.  She also submitted that Council had insufficient resources to undertake a full audit of safety standards in car parks.

142. She also announced that the Council had drafted a letter it proposed to send to all car park owners under its jurisdiction pointing out the need for vigilance in maintaining safety standards.  That development is a welcome interim measure but, of course, carries with it no penalty for non-compliance.  Unless Council policy and powers were to change, it would not follow up its letter with any inspections.

143. Her primary submission was that, although Council had no powers similar to those available for the enforcement of fire standards, a scheme similar to that operated in relation to fire safety standards could be established by statutory amendment.  She contended that it would be a reasonable and practicable approach for local government and car park owners.  This would operate like a ‘green slip’.  In effect, car park owners would be required to obtain a certificate from an independent structural engineer on an annual basis to prove that the car park in question met the appropriate standard and was being properly maintained.  A failure to meet the relevant standard would result in an order for rectification.

144. In my opinion, that is a helpful and practical proposition.  It would not only help ensure that reasonable safety standards were being met throughout NSW, provide for a practicable method for councils of monitoring compliance but, if carefully implemented, could also enable councils to identify those car parks which rely on wheel stops pursuant to the 1981 Australian Standard. In my view, such a system ought also empower council inspectors to enter car parks for the purpose of auditing vehicle and pedestrian safety measures taken by the owners and operators.

145. While I concede that it would be necessary for councils, in the implementation stage, to undertake a considerable amount of work to identify from their records the structures in question, once implemented, such a system would be unlikely to place a heavy cost burden on car park owners or councils.  It would, however, take some time to implement as it would be a matter for State government to implement by way of regulation.

146. If such a system of certification were implemented, councils ought have the necessary powers to enter premises and conduct inspections on reasonable notice being given.

147. In the draft recommendations, a suggestion was put forward that the Sydney City Council and other councils across NSW conduct audits of the above-ground car parks built to the 1981 standard or earlier in their local government areas to ensure that relevant safety standards are being met.  As Ms McDonald pointed out to me, however, to do so would create a practical problem for her client. In the Sydney City Council local government area there is a very large number of car parks.  Council at present does not have a database that would enable it to identify which car parks are above-ground or were designed to the 1981 or earlier standards.  She also noted that the Sydney City Council does not employ large numbers of structural engineers.  It seems unlikely that many councils would if the Sydney City Council does not.

148. In an ideal world, I would recommend that the State Government provide councils with the powers and resources to conduct structural audits of the safety barriers in all NSW car parks.  The State Government, however, has recently announced significant budgetary restrictions would be imposed on its own operations.  At present and for the foreseeable future, it is unrealistic to expect that it would provide extra resources to councils to enable them to conduct such audits.

149. In my view, however, it is not beyond the resources of councils to notify all car park owners in their local government areas of the flaw discovered in the 1981 Australian Standard and to put them on notice that reliance on wheel stops as the primary safety barrier in above-ground car parks may place users of car parks at risk.  Owners would thus be placed on notice not only of the risk to users of their car parks but implicitly of their own risk of legal liability for any accidents suffered as a result of failures of wheel stops to prevent accidents if they failed to act.  Any such advisory letter sent to car park owners ought, in my view, suggest that the owners seek legal advice about questions of legal liability for accidents.  

150. I also expect that it is not beyond the resources of councils to conduct random safety inspections if given the statutory power to do so.

151. It is manifest from the evidence given in this inquest that local government and other consent authorities ought not interpret the 1981 Australian Standard in relation to safety barriers as incorporating a ‘cop-out’ clause.  Insofar as that standard may be applied in future in, for example, s.121B Notices, the stronger interpretation which I have considered above ought be applied.

152. One way of addressing that matter in the short term may be for the Standards Association to issue an advisory letter to council planners that AS1170.1 – 1981 and the Note to [3.3] ought not be interpreted as allowing for a ‘cop-out’ clause in relation to wheel stops.  I propose to forward a copy of this report and the engineering reports to the Standards Association with that recommendation.

153. A more forceful means of addressing the issue would be for the relevant planning legislation and regulations to be amended so as to direct council planners to apply AS1170.1 – 1981 so as to exclude ‘cop-out’ clauses for wheel stops. In essence, this would mean that the Note, insofar as it is still to be taken into account, ought be construed as referring to additional safety measures rather than to substitute or alternative measures to those prescribed in [3.3]. That, however, would take time but is a step worth taking nevertheless.

154. So far as the public interest is concerned, the simpler solution would be for the State Government to require that the owners of multi-storey above-ground car parks built before 1989 comply with current Australian Standards.

Findings

155. I find that Mr Thomas Lee died on 5 March 2006 at Royal Prince Alfred Hospital, Camperdown, New South Wales of multiple injuries occasioned when, as the driver, his motor vehicle fell from the second level of the Carlton Crest car park in Thomas St, Haymarket.  

Recommendations

To Trust Company Ltd (as custodian for the Mirvac Hotel Investment Fund):

156. I recommend that, as a matter of urgency, it upgrade the vehicle and pedestrian safety barriers in its Thomas St, Haymarket car park at the Citigate Hotel to comply with the current Australian Standard.

157. I also recommend that, as a matter of urgency, it checks all wheel stops and external railings and undertakes any necessary repairs.  In particular, I recommend that all wheel stops be checked for signs that the dowels fixing them in position are missing or unserviceable.

158. I also recommend that, until such time as the car park is upgraded to current Australian Standards in respect of vehicle and pedestrian safety, it implements a system of monthly checks by a qualified structural engineer of existing wheel stops and railings to ensure that they are adequately maintained and defective wheel stops repaired.

To Sydney City Council

159. I recommend that it amend its s.121B Notice of Intention dated 28 November 2008 addressed to the car park owner to notify the owner of its intention to order it to upgrade the car park to the current Australian Standard rather than to the standard set by AS1170.1 – 1981.

160. I recommend that in any future s.121B orders made by Council to car park owners in respect of rectification of vehicle and pedestrian safety barriers that it requires the owners to rectify to the current Australian Standard rather than to the standard of AS1170.1 – 1981.

161. I recommend that in its advisory letter to car park owners, Council notifies all car park owners in its local government area of the flaw discovered in the 1981 Australian Standard and puts them on notice that reliance on wheel stops as the primary safety barrier in above-ground car parks may place users of car parks at risk.  I also recommend that the letter contain a suggestion that car park owners obtain their own legal advice concerning any possible liability for accidents in the car park if they rely on wheel stops as the primary safety barrier.

162. I also recommend that it build a database of car parks in its local government area containing, if reasonably available, data identifying car parks built to the 1981 or earlier Australian Standard.

163. I recommend that, if empowered by statute or regulation, the Council conduct random audits of above-ground car parks within its local government area to ensure that safety standards are being met.

To the Ministers responsible for Local Government and Planning

164. I recommend that that the Ministers take steps, by legislation or otherwise, to ensure that all multi-storey above-ground car parks built before 1989 be required to upgrade vehicle and pedestrian barriers to comply with the current Australian Standard.
165. I recommend that the Ministers take steps, by legislation or otherwise, to ensure that Councils have the powers necessary to conduct audits of above-ground car parks built before 1989 to determine whether they are in need of urgent upgrading to ensure safety. The relevant Australian Standard with respect to design loads for both pedestrian and vehicle impact at present is AS1170.1—2002.
166. I recommend that the Ministers take steps by legislation or regulation to institute a system whereby Councils require an annual "green slip"-type inspection by a structural engineer to be carried out by the owners or operators of above-ground car parks to ensure that vehicle and pedestrian barriers comply with relevant Australian Standards.  
167. I recommend that the Ministers take steps to amend planning legislation or regulations to require that the Note to [3.3] of AS1170.1 – 1981 is not construed by consent authorities as authorising a reduction in the standard set in [3.3].  

168. I recommend that the Ministers (or whichever is more appropriate) write to each local council in NSW directing or requesting them (whichever is the more appropriate) to write to all car park owners and operators in their local government areas notifying them of the flaw discovered in the 1981 Australian Standard and putting them on notice that reliance on wheel stops as the primary safety barrier in above-ground car parks may place users of car parks at risk.  Any such advisory letter sent to car park owners ought suggest that the owners seek legal advice about questions of legal liability for accidents.  

To the Standards Association of Australia

169. I recommend that the SAA issue an advisory letter to council planners and other subscribers of the relevant service that AS1170.1 – 1981 and the Note to [3.3] ought not be interpreted as allowing for wheel stops to substituted for the barriers referred to in [3.3].  

Hugh Dillon
Deputy State Coroner
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� See statement of Constable Cooke and photographs # 4-8 annexed.
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� The longevity of Roman grouting is demonstrated, for example, in the durability of the Colosseum and other Roman engineering works still in existence.
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