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Background:

At about 1530 on Friday 8 June 2007 Adam Holt, his partner Roslyn Bragg their children, Madison Holt and Jasmine Holt, and their nephew, Travis Bragg (in these findings I will refer to each by their first name), were travelling in Ford Falcon, registration number XDL-246, on the Old Pacific Highway (also known as State Highway 10) at Somersby on the Central Coast of New South Wales. Mr Holt was on his way to work at Borg Manufacturing, which is in the area. 

It was a very wet and stormy afternoon. As their vehicle approached the section of the road that covered Piles Creek the road in front of them had collapsed. Their vehicle drove into the chasm that had been created and fell into the waters below. In spite of efforts by various people to assist the vehicle, and its occupants, were swept away by the floodwaters. Their bodies were recovered on 9 June 2007.

Legislative Provisions:

The role and function of a Coroner is found in section 22
. That section, in summary, provides that at the conclusion of an inquest the Coroner is required to establish, should sufficient evidence be available, the fact that a person has died, the identity of that person, the date and place of their death and the cause and manner thereof.

Section 22A provides that a Coroner conducting an inquest may make such recommendations as he or she considers necessary or desirable in relation to any matter connected with the death with which the inquest is concerned. The making of recommendations is discretionary and relates usually, but not necessarily only, to matters of public health, public safety or the conduct of services provided by public instrumentalities.

In this inquest the issues relating to date, time and place of death together with the direct cause of death of death of each were not in issue. 

Identity:

On 11 June 2007 the bodies of Adam, Madison and Jasmine were identified by Kenneth Holt
, their father and grandfather respectively. On the same day Roslyn was identified by her father James Thomas Bragg
 and Travis was identified by his mother Sharon Joy Bragg
. I accept this evidence and am satisfied as to the identity of each of the deceased.

Date and Place of Death:

Mary Louise Clifford gave evidence of seeing Adam, Roslyn, their children and another child leaving the Glenning Valley Child Care Centre by car at about 1455 on 8 June 2007.
   The car in which they were travelling was seen to fall into the chasm at about 1530 and their bodies were recovered in Piles Creek, downstream of the Old Pacific Highway, on 9 June 2007
. The manner in which they entered the creek, which was in flood at the time, was such that their survival was remote. I am satisfied that they each died on 8 June 2007 at Piles Creek, Somersby.

Cause of death:

On 11 June 2007 Dr. Tim Lyons and Dr. Kasinalahan Nadesan performed autopsies and found that the causes of death of Adam
, Roslyn
, Madison
 Jasmine
 and Travis
 was drowning. Dr Lyons and Dr Nadeson are forensic pathologists at the Newcastle Department of Forensic Medicine. I accept the opinions of Dr. Lyons and Dr. Nadesan and find that the direct cause of death of Adam, Roslyn, Madison, Jasmine and Travis was drowning.

Issues for Inquest:

Because the issues of identity, date, place and cause of death were established without controversy the inquest was concerned with the manner of, or circumstances surrounding, the death of Adam, Roslyn and the children. The issues that arose from that investigation were:

· What happened on the Old Pacific Highway, Somersby, near Piles Creek, at about 1530 on 8 June 2007? 

· Who was driving Ford Falcon, registration number XDL-246, at the time it entered the chasm resulting from the road collapse?

· Did the driver of the vehicle in which Adam, Roslyn and the children were travelling contribute to the circumstances that led to the car entering the void caused by the collapse of the road? 

· Why did the road collapse?

· Could, and should, the collapse of the road have been foreseen?

· Did the action or inaction of the Roads and Traffic Authority of NSW (RTA)
 or the Gosford City Council (GCC) contribute to the collapse of the road?

· Should any recommendations be made pursuant to section 22A?

What happened on the Old Pacific Highway, Somersby, near Piles Creek, at about 1530 on 8 June 2007? 

The events of the afternoon of Friday 8 June 2007 are well documented. The weather was very poor. It was very windy with, at times, torrential rain. Dale Evan Sharp was a building supervisor employed by Borg Construction, which was located at 1090 Pacific Highway, Somersby. At about 1430 he was trying to deal with a great deal of water that was running off the road into their worksite.
 At about 1530 he decided to go to another Borg site that was on the other side of the F3 Highway. As he approached Piles Creek he saw a car on the other side of the road flashing its lights. He described what he saw as follows:

‘There was a vehicle parked on the other side of the cave-in, which I didn’t know the cave-in was there as I approached, and the lights were flashing on and off and then I slowed down and subsequently I saw that the road had caved in.
’

Mr Sharp stopped his car somewhere between 50 and 100 meters from the cave-in and took a photograph of what he saw from within the cabin of his car. He then got out and walked to within 10 meters of the cave-in. A person on the other side of the road yelled at him and told him to go back as the road was still collapsing. He then walked back to his car and relocated it to stop other vehicles using the road. Mr Sharp was having a conversation with the driver of a vehicle that had come up and parked near him. He told them that the road had caved-in and described what happened next as follows:

“As I was looking at the vehicle and the guys were saying, ‘yep we can see the cave-in and there’s a car going to drive in it’, and you could hear the screech of the brakes as I turned around, and I turned around and you could see the car as it was going over into the excavation, into the, into the cave-in in the road.”

Peter Thompson was an employee of Borg Manufacturing. At the relevant time he was driving a pan-tech truck south along the Old Pacific Highway at Somersby. As he drove towards Piles Creek he was required to stop by a Subaru that had stopped in front of him. He saw that the road had collapsed and that he could not get through. He also saw a person on the other side of the void waving his hands and directing traffic. He reversed his truck up the road into a side street. The Subaru that had stopped in front of him also turned and passed him travelling north. As Mr Thompson was in the side street he observed a grey/silver vehicle pass him from his right at a speed of about 50kmph
. He described what he then saw as follows:

‘He must not have seen the hole as he did not slow down and the car went straight into the hole. It disappeared from sight.’

Mr Thompson then drove his truck back down the road and parked it across the road to prevent further access. Mr Thompson also took a number of photographs of the collapse of the road after the vehicle had entered the void
.

Another person that was present at the time was Nigel Rindal. He was on the southern side of the cave-in. He described what he saw in the following terms:

‘As we were driving down towards the hole I saw a silver coloured sedan driving south on the Pacific Highway directly towards the hole at about 45km/hr, he may have been trying to slow down but if he was it was too late. The car went off the northern edge of the hole and ploughed into the southern rock-face of the hole.’

Mr Rindal when questioned about why he might have thought the car that went into the hole might have been trying to slow down said that it was:

‘Only because he was going quite slow like it probably – like about 40 ks an hour, he was going quite slow, that’s the only reason’.
 

I accept the evidence of the eye-witnesses and am satisfied that at the relevant time the vehicle in which Adam, Roslyn and the children were travelling approached the road collapse as it was occurring and that the driver either did not see the collapsing road, or if seen, did not, or was unable to, stop in time to prevent the car entering the void caused by the cave-in.

Who was driving Ford Falcon, registration number XDL-246, at the time it entered the chasm resulting from the road collapse?

At about 1455 on 8 June 2007 Mary Louise Clifford saw Roslyn collect Madison from the Glenning Valley Childcare Centre. It was raining very heavily and Ms Clifford helped get Madison into the car. She saw Adam in the driver’s seat of the car
 and saw Roslyn get into the passenger seat. 

Constable Daley of the Police Engineering Investigation Unit examined the vehicle in which Adam, Roslyn and the children had been travelling following its recovery. He examined the seats and seatbelts as part of his assessment. He formed the opinion that the position of the offside front seat would indicate that ‘a person of smaller build occupied the seat prior to the incident occurring’.
 He was also of the opinion that the girth of the nearside seat belt loop ‘indicated a small person
’ Although Constable Daley’s evidence was somewhat qualified this evidence raised the possibility that Roslyn, who was smaller than Adam, was driving the vehicle at the time of the incident. This would have meant that some time after the vehicle left the childcare centre Adam and Roslyn reversed their places in the car and Roslyn commenced driving.

After the car had entered the chasm witnesses followed the vehicle downstream and tried to assist the occupants. The names and occupations of those witnesses were suppressed for security reasons. The first witness described a male person pinned by the driver’s door
. The second of those witnesses confirmed the location of the male person. The male person referred to could have only been Adam. The fact that Adam was seen pinned to the drivers’ door in my view makes it unlikely that he came from the passenger seat. Given the speed of the events it is, in my view, more likely that he would have sought to escape through the door closest him.

I am satisfied that Adam was driving the vehicle when it left the Childcare Centre and that he was still driving it at the time it entered the hole created by the collapsed road.

Did the driver of the vehicle in which Adam, Roslyn and the children were travelling contribute to the circumstances that resulted in the car entering the void caused by the collapse of the road?

The GCC submitted that Adam was the driver of the vehicle that entered the void created by the collapse of the road and that had he not been affected by alcohol and cannabis he would have been able to see the collapsed road in sufficient time and take the evasive action necessary to prevent the tragedy that followed.

What was the effect of the alcohol and cannabis consumption?

The toxicological analysis of blood taken at autopsy found that there was present in Adam’s blood 0.053 g/100mL of alcohol, 0.012 mg/L of Delta-9THC acid and 0.006 mg/L of Delta-9-tetrahydrocannabinol.
 Dr Lyons concluded that the presence of cannabinoid’s was consistent with recent use.

Dr Judith Pearl, a clinical forensic pharmacologist employed by the NSW Police Force, was asked to provide an opinion as to whether or not the toxicology findings at autopsy would have meant that Adam’s ability to drive a motor vehicle would have been impaired. Dr Pearl provided a report
 and gave evidence at the inquest.

In her report Dr Pearl describes the impairing effects of alcohol and cannabis and the interaction between the two. Dr Pearl was required to base her opinions on a number of assumptions because she did not have, and neither do we, any information as to how much alcohol Adam had consumed, when he had consumed it, what his regular alcohol consumption was, and when and how much cannabis he had consumed. 

Based on the assumptions that she outlined in her report Dr Pearl concluded that with a blood alcohol content of 0.052 g/100mL the impairing effects of alcohol on driving could not be excluded. More importantly Dr Pearl outlined the interaction of alcohol and cannabis and was of the view that notwithstanding that the readings found for both alcohol and cannabis were relatively low: 

‘the combination of the alcohol and the cannabis would have most likely resulted in an impairment greater than that which would be expected due to the alcohol alone and this combination could not be excluded in the apparent inattention of the deceased and his failure to react in time to avoid the hole in the roadway’

When she gave her evidence Dr Pearl was questioned closely about the conclusions she had drawn as to Adam’s ‘apparent inattention’ and ‘failure to react in time to avoid the hole.’ As a result of that line of questioning she summed up her position by saying:

‘In terms of the effect of the substances there is going to be a slower reaction time. Whether it makes a difference, I don’t know.’

For my purposes I do not need to repeat the details of Dr Pearl’s evidence. I accept that she is an expert in her field and I also accept that the combined effect of the level of alcohol and cannabis found in Adam’s blood would have meant that Adam’s ability to respond to a situation that faced him whilst he was driving would have been impaired to some degree and that the impairment resulting from the combined effects of the alcohol and cannabis would result in a: 

‘much more significant impairment than either of them alone or the simple addition of those two.’

The question that I must decide is whether or not the evidence available would be sufficient for me to conclude that had Adam not been affected by alcohol and cannabis and been paying proper attention to his driving he would have seen the collapsed road in sufficient time to take evasive action and if he did not do so would it be appropriate to infer that his failure to do so would, more likely than not, be due to the impairment he experienced due to the combined effect his consuming of alcohol and cannabis. Before dealing with that matter it is, however, necessary to deal with a number of other matters.

Did a mechanical defect to the vehicle contribute to the incident?

The vehicle that had been driven by Adam on 8 June 2007 was recovered and, on 3 July 2007, subjected to a mechanical examination by Constable Andrew Daley of the Police Engineering Investigation Unit. Having examined the vehicle Constable Daley concluded that:

‘all of the damage detected in the steering system components, suspension components, handbrake assembly, electrical system, lighting components, wheels, tyres and seatbelts was consistent with the incident and there was no mechanical defect or failure with the vehicle that may have been a contributing factor towards the incident occurring.’

I accept Constable Daley’s evidence on this matter and find that there were no mechanical defects to the vehicle driven by Adam that might have contributed to the failure of the vehicle to stop in sufficient time to prevent the vehicle entering the void in the road.

Was Adam’s driving appropriate for the circumstances?

As previously mentioned the weather at the relevant time was poor. Mr Taylor (the driver of the Subaru that turned around and proceeded north past Adam), Mr Thompson (who was in the truck and who observed Adam go past), and numerous other witnesses gave evidence to this effect. The state of the weather would have required Adam to drive more slowly than the designated speed limit of 70 km/hr. 

Leading Senior Constable Thormston was in the vicinity at the relevant time. He was asked what, taking account of the prevailing weather conditions, a prudent speed to be travelling at would be. He considered that such a speed would be no more than 60 km/hr.
 

Mr Thompson estimated Adam’s speed as he passed him as being about 50km/hr.
Mr Rindal estimated the speed at about 40km/hr.
 Mr Semmens estimated his speed at 30-40km/hr.
 I am satisfied that at the relevant time Adam was driving at a prudent speed having regard to the prevailing weather conditions.

What did Adam see?

This brings me to the question of what Adam saw and did he have enough time, but for the effect on the alcohol and cannabis, to respond to the danger that he faced?

GCC, relying on the evidence of Leading Senior Constable Kraefft, has submitted that Adam would have had a view of the collapsed section of the road from about 95-100 metres. LSC Kraefft is a senior investigator with the metropolitan crash investigation unit. He was asked to undertake a number of calculations based on his expertise. The calculations as to the line of sight of a driver was, what could be described as, the best-case scenario. The calculations took no account of the light at the time, the rain and anything else that might have impaired general visibility together with the actual visibility of the crevasse.
 In the circumstances, having regard to the weather and other conditions on the day, I would have to conclude that the visibility available to Adam would be something less than 95-100 metres.

Using his expertise LCS Kraefft was able to undertake calculations to estimate the minimum stopping distance for a vehicle driven, by an alert driver, who was travelling at various speeds in wet conditions. Those estimates were:

· At 70 km/hr – 66.9m,

· At 60 km/hr – 52.7m,

· At 50 km/hr – 40.0m, and 

· At 30 km/hr – 28.9m.
 

We do not know what Adam did see however we can get some idea of what he might have seen from the evidence of the other witnesses who were there on the day. Before turning to that issue however it is necessary to examine whether Adam in fact saw anything, or put alternatively, is there any evidence of him responding at all to the road collapse? 

One would expect that had he seen the void he would have put his brakes on with some force. Dale Sharp gave evidence that just before Adam’s vehicle entered the void he heard: 

‘a brake skidding noise, not screeching because the road was very wet but you could hear the-just the skidding sound’

No other witnesses gave evidence of hearing brakes being applied. This is perhaps not unexpected as there would have been various impediments to the other witnesses who were present doing so. Mr Thompson was some distance away and in the cabin of his truck and Mr Rindal was in his car and as such did not think he would have heard anything even if it had occurred.

I consider that Mr Sharpe was in the best position on the day to give evidence on this matter and accept his evidence on this point. I am satisfied that prior to the car entering the void caused by the collapse of the road Adam had seen something that resulted in him applying the brakes in an attempt to avoid the danger that he had perceived.

The GCC submitted that Mr Taylor, Mr Thompson and Mr Sharpe, each of whom arrived at the site before Adam, were able to identify a danger and stop in time to avoid any injury to them. It was suggested Adam, had he been unaffected by alcohol and cannabis, would also have been able to stop in sufficient time and that the reason he did not must have been the effect of the alcohol and cannabis.

It is, however, interesting to examine in more detail the reasons given for stopping by each of the abovementioned witnesses. Mr Taylor, who was travelling in the same direction that Adam was to travel, did so because he thought he saw a large python across the road. He said that he saw the crack when 2-2.5 car lengths (perhaps 10m) away from it.
 Dale Sharp stopped because there were lights flashing on the other-side of the crack and it was only after he had slowed down and was close to it that he saw the crack
. Mr Thompson arrived after Mr Taylor and stopped because Mr Taylor’s Subaru was in the way. It was only then that he saw that Mr Sharp on the other side of the void waving his arms. 
 By the time Adam arrived however, although there were vehicles on the other side of the void that had their hazard lights on, Mr Sharp was not waving his arms and Mr Taylor had driven past Adam in the other direction and Mr Thompson had reversed his truck into the side street. 

This raises the question of how close to the void Adam would have been before he was able to see it? Whilst it would be impossible for me to answer that question I am satisfied that none of the witnesses present on the day were able to see the void within the distance that a reasonably prudent driver travelling at about 50km/hr who was unaffected by alcohol and cannabis could have stopped. I am satisfied that whilst Adam’s ability to respond to the danger that faced him on 8 June 2007 would have been affected by the alcohol and cannabis he had consumed in the circumstances, even if unaffected, it is more probable than not he would not have been able to stop the vehicle before it entered the void. I am satisfied that the alcohol and cannabis consumed by Adam played no relevant part in the death of Adam, Roslyn and the children on 8 June 2007.

Why did the road collapse?

Following the events of 8 June 2007 engineers were appointed to provide expert advise to the Coroner as to the cause of the road collapse. The RTA and the GCC did likewise. Following their investigations, which were undertaken cooperatively, a conference of experts was held on 7 and 8 May 2008. Following that conference a schedule of issues and responses was produced setting out the opinions of the various experts in response to questions put to them. 

The experts were in agreement as to the mechanism that resulted in the failure of the road. They described the process as follows:

· ‘The mechanism of collapse commenced with the abrasion/corrosion of the inverts of the corrugated steel pipes,

· Once the invert had been substantially perforated, the water flowing through the pipes began to wash soil out from around and beneath the pipes, causing voids around and eventually over the pipes,

· The ongoing loss of embankment fill material, as it was washed away by the flowing water through the culvert, progressively reduced the stability and integrity of the embankment,

· The progressive loss of embankment fill material and creation of voids caused subsidence to occur on the road surface above the pipes,

· The rain event on 8 June 2007 combined with the pre-existing instability and loss of integrity caused by the formation of the voids above and around the pipes resulted in the collapse of the embankment above the culvert and subsequent complete washout of the embankment fill material.’

The experts were also in agreement as to the cause of the collapse of the embankment. They said:

‘The cause of the collapse of the embankment above the culvert was the failure to adequately maintain the culvert.
’

The engineers appointed by the GCC agreed with the above proposition but added a rider to the effect that had the initial design of the culvert included a concrete lined invert then that would have prevented the problem of abrasion and corrosion from arising within the approximate 50 year design life of the culvert.

I accept the joint evidence of the expert engineers retained and find that the cause of the collapse of the Old Pacific Highway above the culvert at Piles Creek on 8 June 2007 was the failure to adequately maintain the culvert.

Could, and should, the collapse of the road have been foreseen?

What is known as the ‘Old Pacific Highway’ is in some respects a misnomer. The road, and the culvert at Piles Creek, was constructed by the RTA as part of a deviation of the Pacific Highway to allow the rerouting of traffic during the construction of the Sydney-Newcastle (or F3) Freeway. Once the F3 Freeway was opened traffic using the road was substantially reduced and the RTA transferred the road to the GCC to become part of the Council’s road network.

The RTA transferred the road to GCC in 1995. After that date GCC was the responsible road authority.
 The effect of this was that from the time of transfer the GCC was responsible for the maintenance and repair of the road together with the culverts over which it was constructed.

The Piles Creek culvert was constructed using corrugated steel with bitumen and zinc galvanising as protection for the corrugations. The culvert was constructed in accordance with Australian Standard AS2041-1977 and the Code of Practice contained in AS 2042-1977.
 That Standard made it optional for the corrugated steel invert to be concrete lined.

On 26 July 1984 shortly after construction of the culvert Mr P Searle, the then Senior Scientific Officer with the RTA, observed that:

‘This pipe will, due to the combined effect of the water velocity through it and the nature of the sediment in the water, lose its protective galvanising coat rapidly on the upstream facing corrugations.’

As a consequence of this the RTA decided that the inverts on the corrugated steel culverts under the Freeway should be concrete lined and contracts were let for this to happen in early 1985.
 The invert of the culvert under Piles Creek was not concrete lined. The reason this did not happen was not able to be determined during the inquest. Part of the reason seems to have been associated with the transfer of responsibility from the freeway construction section of the RTA to the Newcastle Regional office of the RTA. The investigation was not able to resolve whether or not a positive decision was made too not concrete to invert or otherwise. That was the state of the culvert when it was transferred to the responsibility of GCC in 1995.

On 9 September 2005 the RTA published an Asset Management Circular entitled  ‘Management of Culverts (Excluding Bridge Sized Culverts)
.’ This circular dealt with the failure of a steel ribbed pipe culvert on the Princes Highway near Bega. The failure of the culvert was due to the ‘rusting out of the inverts’ that resulted in water ‘eroding the select bedding layer below the culvert as well as the backfill around the culvert.’ This is the same process that resulted in the collapse of the Piles Creek culvert on 8 June 2007.
 I am satisfied that as far as the RTA is concerned the collapse of the road would have been reasonably foreseen had it been the responsible roads authority at the time.

The responsible road authority was, however, the GCC. 

GCC is a substantial Local Government authority. It covers an area of almost a thousand square kilometres and in 2006 there were almost 165,000 residents
. Gosford was at the time the ninth largest Local Government Area in New South Wales. It has a significant roads portfolio to maintain and has established engineering and works facilities for that purpose. The engineer responsible for the performance of such activities throughout the relevant period was Stephen Glen. He was supported by a number of other engineers who were responsible for various aspects of the City’s engineering responsibilities. He reported directly to the City’s General Manager, Peter Wilson
. The budget for local road maintenance was significant.  In the 2003/2004 financial year it was $6,333,269.

The investigation was able to establish that GCC was aware of problems associated with the Piles Creek culvert and the road above it from about 2002. Specifically it was aware that there had been subsidence of the road surface above the culvert on two occasions they being 2 April 2002 and 3 May 2004. Each subsidence resulted in the road surface being repaired by re-sheeting with asphaltic concrete
. A City engineer prepared an estimate for the reconstruction of the culvert in 2002.
 In 2004 Tyco Water Services was asked to provide a quote for similar work.
 The evidence is that no action was taken by GCC following the receipt of either the estimate or the quotation.

GCC did, however, understand what was occurring at the Piles Creek culvert.  On 14 July 2004 an officer of GCC described it as follows:

‘The problem is the bottom panel has rusted out, water has been getting under the apron and washing soil from around the pipes causing the road to sink’

It must have been apparent, even to a layperson but especially a qualified engineer, that the loss of the structural integrity of the culvert pipes due to rusting and the continual washing away of material from the area of the culvert would at some time lead to its collapse. I am satisfied that the GCC both could have, and should have, foreseen the collapse of the culvert and the road above.

Did the action, or inaction, of the Roads and Traffic Authority of NSW or the Gosford City Council contribute to the collapse of the road?

Both the RTA and the GCC are roads authorities and are responsible for the construction and maintenance of roads within their legislative mandate. The Old Pacific Highway was constructed by the RTA and subsequently transferred to the GCC. At the time of the collapse the GCC was the responsible road authority and that had been the case for some twelve years. In answering this question I will deal with each authority individually.

The Roads and Traffic Authority:

It is not in dispute that the road was constructed in accordance with the relevant Australian Standard. The design engineers chose, at the time, not to apply a concrete lining to the invert. At an early stage by RTA engineers identified the weakness of this design. As a result a concrete lining was applied to the culverts that were built about the same time under the F3 Freeway. For reasons that could not be identified during the inquest similar work was not undertaken on the Piles Creek culvert.

Engineers that were retained by GCC have, whilst agreeing that the cause of the collapse was the failure to adequately maintain the culvert, argued that had a concrete lining of the culvert been part of the initial design the problem of abrasion and corrosion would have been prevented and the expected design life of fifty years would have been likely to have been achieved.

The GCC thus suggests that the RTA, by its initial design of the culvert, contributed to the ultimate collapse of the road. It is, of course, a statement of the obvious that had the design been different the culvert may have lasted longer. It is, in my view, too much of a leap of logic to seek to attribute the collapse of the road on 8 June 2007 to the design. 

All structures have a design life. All structures require maintenance and repair if they are to achieve their design life. Even though it was agreed between the engineers that in the absence of evidence to confirm that the culvert was not being built in an environment of abrasion/corrosion a reasonably competent design engineer would have included additional invert protection
 that is not, however, the end of the matter. 

The cause of the collapse of the road, as agreed by the engineers, was the failure to maintain it. There was a need for the responsible roads authority to be aware of the structure and to establish an appropriate inspection and maintenance regime. This did not occur. GCC was aware of the symptoms of the underlying problem for some years before the collapse. Its failure to adequately recognise those problems, or if it did recognise them, the failure to take remedial action in a timely manner completely subsumed any contribution that the initial design of the culvert might have played.

The GCC also argued that the RTA contributed to the collapse of the road in two other ways:

· The failure to inform it of the existence of the corrugated steel culvert and the state of its repair at the time of transfer of responsibility for the road from the RTA to GCC, and 

· The failure to advise the GCC of the failure of the culvert on the Princes Highway near Bega in 2005 by not sending it a copy of the Asset Management Circular of 9 September 2005 that dealt with that issue.

As far as the first of the issues is concerned there was a dispute between the RTA and the GCC as to whether or not such advice was given. An RTA officer gave evidence that the information was given during a pre-transfer inspection whilst officers of GCC denied that it had occurred. Although a great deal of time was taken during the taking of evidence on this point it is not necessary for me to determine whether or not this conversation took place as it is clear from what I have discussed above that from at least April 2002 and certainly from at the latest July 2004 the GCC were aware of the state of the culvert and should have reasonably foreseen the potential for it to collapse. 

As far as the failure of the RTA to provide GCC a copy of the Asset Management Circular is concerned I accept that the circular was internal RTA advice for engineers employed by the RTA. There was no obligation or requirement for the RTA to provide the advice to other road authorities. The fact that it did not do so cannot be a basis for criticism. In any event, as I have already found, the GCC had actual knowledge of the Piles Creek structural difficulties from at least 2002 and even when that knowledge was confirmed in 2004 it did nothing to remedy the problem. I have no confidence that even if the RTA had distributed the circular to the GCC engineers it would have made any difference whatsoever to their response to the problem that had been identified at Piles Creek. Like the estimate and the quote I suspect that the circular would have been lost or ignored.

I am satisfied that the RTA did not contribute directly to the collapse of the Piles Creek culvert and that any indirect contribution was so remote as to have been irrelevant to the events of 8 June 2007. It has however become apparent during the inquest that the RTA is in possession of information and expertise that might assist other road authorities in the performance of their functions. I propose to make section 22A recommendations that systems be developed for the sharing of such information and expertise.

Gosford City Council:

The submissions made on behalf of GCC in the inquest can be summarised as follows:

· The death of Adam, Roslyn and the children was due to Adam’s failure to stop the car in sufficient time to prevent it plunging into the abyss and that failure was due to his impaired driving skills following the consumption of alcohol and cannabis,

· The RTA was responsible for the road collapse because when the culvert was constructed the invert was not concrete lined,

· The RTA is also responsible because when it identified that the culvert should have been concrete lined it did not ensure that this was done before it was transferred to GCC in 1995,

· The RTA is also responsible because it did not provide GCC details of the collapse of the culvert near Bega in 2005, 

· The RTA is also responsible because it did not advise the GCC that the culvert had a propensity to corrode at any time before 8 June 2007, and

· The RTA is especially responsible because:

‘Even though the Council became aware of the possible link between the corrosion of the culvert and the sinking of the road pavement, there is no evidence that the Council was aware of the potential consequences of the corrosion beyond the slumping of the carriageway in the manner discovered in 2002 and 2004. In particular there is no evidence that the Council understood, in the way that the RTA understood, when it published a Technical Services Direction
and after its experiences at Bega
that the corroding culverts could cause a catastrophic collapse of the road.’

I have already dealt with the first five parts of the GCC submission however I agree that the final submission quoted above does sum up the problem - not, however for the reasons advanced on behalf of GCC. Put shortly it is clear that GCC did not understand the significance of that it was observing at Piles Creek. The approach of GCC thus appears to be similar to that of Sergeant Schultz in Hogan’s Heroes whose defence to everything was ‘I know nothing’.

It is not necessary to recite the vast amount of evidence that fell from the witnesses called from GCC. There are, however, a number of factual matters that are beyond doubt:

· In 1995 when the Old Pacific Highway was transferred to GCC it was accepted without GCC conducting any due diligence assessment of the asset received so that it might understand what it had received and what obligations it had assumed,
· Following assumption of responsibility for the road GCC did not institute a formal inspection and maintenance regime that was designed to identify any potential risks that might arise,
· In 2002 and 2004 when there was sinking of the road pavement and it received the estimate and quote for the repair and restoration of the culvert it did not take any action to try and understand the potential risks that might arise from those circumstances,
· The GCC systems were so poor and ineffective that it lost, or ignored, the estimate and quote it had obtained in 2002 and 2004 and its management systems did not identify the fact that the estimate and quote had been lost or ignored,
· Notwithstanding GCC knew that, for whatever reason, the pavement above Piles Creek was subsiding no risk analysis was undertaken or regular inspection instituted to ensure that the public and the assets of GCC were not put in jeopardy. 

GCC cannot have it both ways. It is either a roads authority or it is not. As a roads authority it is expected to conduct itself in a competent and professional manner. The investigation of the collapse of the culvert and road above Piles Creek shows that it did not do so. 

I am satisfied that had GCC dealt with the information it had available to it from 2002 and then again in 2004 concerning the Piles Creek culvert in a competent, professional and timely manner the tragedy that occurred on 9 June 2007 would have not occurred. 
This snapshot of the processes within GCC must raise serious questions as to whether or not the officers responsible for the management of the engineering services of GCC are adequate for the functions they were charged to undertake. It is trite to observe that for a professional engineer, as with any other professional, if the skills or understanding are not available within an organisation it is necessary, indeed obligatory, for external assistance to be sought. The problem in this case appears to be that that those responsible for engineering services simply did not understand the limitations of their competence and senior management of GCC had not developed systems that would identify such limitations. This suggests that there is a significant structural problem in both the senior management and the engineering section of GCC. In the circumstances I propose to make section 22A recommendations concerning this matter.

Section 22A Recommendations:

I have found that when the responsibility for the Old Pacific Highway was transferred from the RTA to the GCC in 1995 no effective due diligence process was undertaken by GCC to determine the nature of the asset being received and the responsibilities being assumed as a result of the transfer. In the circumstances I recommend:

To the Minister for Roads and the Minister for Local Government

That the Minister for Roads direct the RTA to develop, in conjunction with other road authorities, protocols to be followed when road assets are transferred from one road authority to another.

The RTA is a specialist road authority and, because of the nature of its activities, is in possession of information and expertise that may be of assistance to other road authorities in the performance of their responsibilities for the maintenance of culverts and other road assets. The sharing of such expertise and information would be in the public interest. In the circumstances I recommend:

To the RTA
1. That all current and future RTA circulars and technical directions (and similar documents) connected with the inspection, maintenance or remediation of culverts and other road assets be provided to local government road authorities on a website accessible to such authorities.

2. That the RTA make available to the Local Government and Shires Association (LGSA) all training materials that have been developed to assist in the management of culverts and other road assets and notify local councils that it has done so on a website that is accessible by such councils.

I have found that the systems in place at GCC for the identification and management of the risks associated with the Piles Creek culvert, the obtaining of advice as to the nature of such risks and the dealing with such advice was less than what could reasonably be expected from an organisation such as GCC. An inquest is not the place to conduct a management review of an organisation such as GCC. The evidence did, however, suggest that there were significant structural problems within GCC management particularly with regard to assets management, records management and engineering expertise. In the circumstances I recommend:

To the Minister for Local Government:

That the Minister for Local Government consider the commissioning of an independent review of the GCC dealing with the development and implementation of its assets management and records management systems with particular reference to the need to implement an effective inspection regime for road assets, the identification of risks associated with such assets, the timely response to risks that are identified and the effective managerial oversight of such systems.

To the Mayor, Gosford City Council

1. That a copy of these findings be provided to the elected councillors.

2. That, in the light of the factual findings contained herein, consideration be given as to what action needs to be taken so as to ensure that the GCC engineering and works sections are such that, in respect of road and other such assets, there is an developed an effective inspection regime for such assets, the identification of risks associated with such assets, the timely and effective response to risks so identified and the effective managerial oversight of such systems.

Section 22 Findings: 

That Adam Holt died on 8 June 2007 at Piles Creek, Somersby. The cause of his death was drowning which occurred when the motor vehicle that he was driving fell into the Creek through a void created by the road above the creek collapsing.

That Roslyn Bragg died on 8 June 2007 at Piles Creek, Somersby. The cause of her death was drowning which occurred when the motor vehicle in which she was a passenger fell into the Creek through a void created by the road above the creek collapsing.

That Travis Bragg died on 8 June 2007 at Piles Creek, Somersby. The cause of his death was drowning which occurred when the motor vehicle in which he was a passenger fell into the Creek through a void created by the road above the creek collapsing.

That Madison Holt died on 8 June 2007 at Piles Creek, Somersby. The cause of her death was drowning which occurred when the motor vehicle in which she was a passenger fell into the Creek through a void created by the road above the creek collapsing.

That Jasmine Holt died on 8 June 2007 at Piles Creek, Somersby. The cause of her death was drowning which occurred when the motor vehicle in which she was a passenger fell into the Creek through a void created by the road above the creek collapsing.

Magistrate P. MacMahon,

NSW Deputy State Coroner.

18 September 2008
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� E20, E21 and E19. (Identification statements)


� E23. (Identification statement)


� E22. (Identification statement)


� T20: 35-50.


� E: 19-23 (P78A)


� E20. (Autopsy)


� E23. (Autopsy)


� E21. (Autopsy)


� E19. (Autopsy)


� E22. (Autopsy)


� In these Findings I will use ‘RTA’ to refer to the Roads and Traffic Authority of NSW and its predecessor the NSW Department of Main Roads (DMR).


� E24: tab 55. 4.


� T18/02/2008.26:45.





� T18/02/2008.30:10-15.


� T19/02/2008.31:10.


� E24 Tab 49:3.


� E31.


� E23.Tab52:5.


� T19/02/2008 12:5.


� T21: 15.


� T21: 20 and T22: 20.


� E 24 Tab 38 13


� E 24 Tab 38 13





� T37


� E20-DAL Certificate of Analysis.


� E20-Autopsy 8.


� E24-Tab 72.


� E24-Tab 72:6.


� T02/06/2008 16:10.


� T02/06/2008 23:5.


� E24 Tab 38: 14.


� T18/02/2008 17:45-50.


� T19/02/2008 31:10.


� T19/02/2008 11: 35.


� T19/02/2008 22:35.


� T02/06/2008 33:8-25.


� E44:19-20.


� T18/02/2008 32:3-6.


� T19/02/2008 12:8-12.


� T19/02/2008 4:3.


� T18/02/2008 26:44.


� T19/02/2008 28:36.


� E37: 18-19.


� E37: 19.


� E37: 19.


� Roads Act 1993, Section 7.


� E5


� E7


� E9


� E36


� See E37: 18-19.


� Regional Population Growth, Australia, 2005-06 (catalogue no.: 3218.0) (� HYPERLINK "http://abs.gov.au/" ��http://abs.gov.au/�)





� E 50


� E 51


� E 37: 5.3.1


� E 55


� E 53


� E53: Letter Paul Carroll to Aqua Assets 14/07/2004


� E37:9.5


� E37: 3.1.9


� E12


� E36


� GCC Submissions 37





PAGE  
1

