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REASONS FOR FINDINGS

1. Caroline Reilly was a young Irishwoman, 25 years old when she died of multiple injuries on the Parramatta Road in Burwood in the early hours of Saturday 23 July 2006. She had been in Australia since May 2005 on a 12-month working visa where she had been joined by her boyfriend, Mr Adrian Kennedy and other Irish friends and was enjoying her time in this country.

2. Ms Reilly and some of her friends, mostly young Irish people living in Sydney, had spent the Friday night socialising, having a few drinks and a few laughs in a couple of pubs in Bondi and the city and decided to finish off the night in a pub in Croydon, the Pine Inn, close to Ms Reilly’s home.  

3. Ms Reilly, her friend Arelene Brady and a friend of theirs, Anselm O’Loughlin, shared a cab to Croydon.  Ms Brady crossed the road ahead of Ms Reilly who stayed behind trying to wake Mr O’Loughlin to make sure he got himself home in the taxi.  Ms Reilly intended to join Ms Brady in the hotel. 

4. What happened then is not entirely clear.  What is known is that Mr Zhi Ying Fu, a 60-year old man, was driving westward along Parramatta Rd and that the right hand side of his vehicle struck Ms Reilly who appears to have died virtually instantly.  

5. Mr Fu gave no coherent account of what had happened when he was spoken to by police and witnesses at the scene or afterwards when formally interviewed by police on 19 December 2006.  He claimed at the time that he had not seen Ms Reilly and he has maintained that account ever since.

6. An inquest is a coronial investigation into the circumstances of a person’s unexpected or unnatural death.  In a case such as this, where the identity of the deceased person is known, as are the date and place and the cause of death, the main issue for a coroner is to determine is how that death came about.

7. If it is true that Mr Fu did not see Caroline Reilly before his vehicle struck her, the burning question is why not.  While there are gaps in the evidence gathered by the police, that is the most significant.  For this reason, it has been the focus of this inquest.  

8. I am aware from the statement to the court by Linda Reilly, Caroline Reilly’s sister, that this is a question that deeply troubles the whole family.  It is one, unfortunately, that I have been unable to answer with any certainty or clarity.  It is important, however, to examine the available evidence and to consider what it may tell us.

The evidence

9. For reasons which remain obscure, the police investigation which was begun on 23 July 2006 appears to have stalled for nearly five months.  In December 2006, however, it appears that the Crash Investigation Unit realised that little had been done to advance the investigation and a serious effort was begun to collect the available evidence.

10. Several witnesses had given contact details to police at the time of the accident and they were followed up.  The three main witnesses, apart from Mr Fu himself, were Mr Eamonn O’Donoghue, Mr Denis Monahan and Mr David Smith.  While Messrs O’Donoghue and Monahan are also Irish, they did not know Ms Reilly or her friends.

11. Messrs O’Donoghue and Monahan had been in the Illinois Hotel watching live Gaelic games on cable television early on the morning of 23 July.  Mr Monahan was only drinking soft drink as he was the “designated driver”.  They left the pub, driving eastward along Parramatta Rd.  (Parramatta Rd is one of the main roads running east-west from the city to Parramatta, a distance of about 25 kilometres.) Mr O’Donoghue was in the passenger seat. Mr Smith was the taxi-driver who had dropped off Ms Reilly before proceeding with Mr O’Loughlin.

Visibility and other physical conditions

12. Mr Monahan stated to police that it was “a very clear night, cool but the visibility was perfect.”  I digress to note that other witnesses, including two police officers who attended the scene of the accident, Senior Constable Mahlberg and Constable Imrie contradict that evidence.  Each stated that the evening was misty.  Constable Imrie said that it was “very foggy”.  It is possible, although it seems unlikely, that the mist developed between the time of the accident and the arrival of the police.  On the other hand, Mr Monahan’s statement was not taken until seven months afterwards and his recollection may have been faulty on that point.

13. Nevertheless, it is apparent that there was reasonable visibility because both Messrs Monahan and O’Donoghue were able to give quite detailed accounts of what they saw happen to Caroline Reilly who was some distance away from them.  Mr Monahan estimated that Ms Reilly was 40 metres away when he saw her flung into the air. Mr O’Donoghue said that he first saw Ms Reilly crossing the road about 150 metres away.  He said that the accident had occurred when his car was about 50 metres. He said that the road was well lit, that he could see well ahead and the visibility was good.

14. Early on a winter morning it would not be surprising if there was some mist about but the accounts given by Messrs O’Donoghue and Monahan are compelling and suggest that there was no significant meteorological impediment to a motorist seeing Ms Reilly on the roadway.  Although it was night time, she was not shrouded in fog. The explanation for Mr Fu not seeing her must, I believe, lie elsewhere.

15. Parramatta Rd, at this point, is straight for a significant distance.  Mr O’Donoghue estimated that the straight was about 500 metres long.  Whether this is an accurate estimate is not significant.  The point is that the road did not bend or obscure a motorist’s vision to the front. 

16. At the accident site, Parramatta Rd is a six-lane highway, with three lanes in each direction divided by a concrete median strip. (In Australia, the standard practice is to number the lanes from the kerb outward, 1, 2, 3 and so on.  Thus the lane closest to the centre of the road was lane 3.) Traffic lights and pedestrian crossings are some distance away in both directions.  One set of traffic lights was about 150 metres ahead of Mr Fu at the point of impact.

17. After the accident, Mr Fu’s vehicle was examined mechanically and no fault likely to have caused the accident was found.

18. At the time of the accident, Ms Reilly was wearing predominantly dark clothing: blue jeans, black boots, a black top but she was also wearing a fawn or light brown jacket..  The predominantly dark clothing may have made her more difficult to see at night than if she had been wearing mainly light-coloured clothing.

19. No skid marks indicating harsh braking were found on the road near the point of impact.  This implies that Mr Fu did not brake before hitting Ms Reilly and that is consistent with his claim that he did not see her and with the other evidence.

What the witnesses saw

20. Mr Monahan described seeing “a flash of light” from the westbound traffic about 40 metres away then saw “what looked like a rag doll being flung up in the air” flying head over heels.  He then saw that Ms Reilly had landed face down on the road.

21. Mr O’Donoghue had a better view of what happened.  He said that he had seen a female pedestrian about 150 metres ahead “walking casually and in a relaxed fashion across the roadway.”  He said that she appeared to cross in front of two vehicles travelling in lanes 1 and 2 without causing them to brake.  He said that he had seen a third vehicle in lane 3 travelling faster than the previous two.  “The pedestrian was just about on the median strip when the vehicle hit her on the driver’s side.  It looked as though the pedestrian was sideswiped by the car…”  He also saw her flung into the air and land heavily without moving further.

22. Mr Smith was the taxi driver who had, moments before the accident, dropped Ms Reilly off at the side of the road.  He said that he had heard screeching tyres and looked in his rear view mirror.  His impression was that a person had been flung from one car into the path of other cars.

23. In my opinion, Mr O’Donoghue’s version is to be preferred.  He had a clear view of what happened and had been watching the pedestrian, Ms Reilly, in the lead up to the accident.  It is likely that what Mr Smith saw and heard was the car driven by Mr Monahan screeching to a halt.  As this was taking place simultaneously with the accident, he probably gained the impression that Ms Reilly had been hit by a number of cars.  That is almost certainly incorrect as neither Messrs Monahan or O’Donoghue confirm it.  They stopped immediately to help and sought to guide traffic away from Ms Reilly.

Mr Fu’s accounts

24. According to Mr O’Donoghue, Mr Fu’s car stopped about 80 metres beyond the point of impact and Mr Fu came back to the scene.  Mr O’Donoghue heard him say, “I didn’t see anything” and “I was doing 60 kph” and “Bad luck, bad luck” in basic English.  

25. Mr Monahan heard Mr Fu say, “I didn’t see her, I never saw her” a few times and “Bit of bad luck, I never saw her.”

26. Mr Fu was spoken to by police at the scene and breath-tested with negative results.  He was interviewed by police on 19 December 2006 in English without an interpreter.  Mr Fu has been in Australia now for about 20 years yet his English is limited, so limited that he told police that he does not use his car radio because the programmes are in English.

27. He said that he had been driving westward on Parramatta Rd to visit his sister so as to make a long-distance telephone call to the United States.  He said:

I heard a very big sound, boom.  I see…the car mirror broken, so I have to stop, go down, have a look.  I think maybe a big bird, something.  When I come down have a look it’s a human being and I’m very shaken.”

28. Despite persistent questioning by police during the record of interview, he was apparently unable to offer any explanation for failing to see Ms Reilly on the roadway.  During the interview he offered the hypothesis that Ms Reilly may have been crouched down when she was hit.  That cannot be correct for reasons I will come to below.

29. He claimed at the inquest that he had been looking straight ahead down the road and that he had not been distracted by, for example, the radio or other traffic.

30. He also claimed to have been travelling at a “normal” speed (ie, at about the speed limit which is 60 kph in that area). He denied having been distracted by anything.  At the inquest he agreed that his eyes were weaker than they were when he was young but he was not required to wear spectacles for driving.  He said that he had slept well and was not tired at the time of the accident.  He suffers from high blood pressure but is not otherwise ill or prone to blackouts.  Apart from his blood pressure medication, he had not taken any drug or used alcohol in the 24 hours before the accident he said.

31. He claimed to have been alert and careful and driving in a reasonable manner.  He also denied that there had been any fog and denied being in a hurry.

32. In his oral evidence in court, he said that the windscreen of his car was clean, that it had not misted up and that he had a good view ahead of his car.  He said that he had not had a mobile telephone in his car.

33. He also said that he had noted a car behind him (presumably by looking in his mirror) and that there was a car in lane 2 near him.

34. At the inquest, he maintained that he had not seen Ms Reilly before the impact.  I formed the impression that he was telling the truth and now cannot remember what he was doing or looking at shortly  before he felt the impact.  

Damage to Mr Fu’s car

35. The major damage to Mr Fu’s car was on the front offside pillar and driver’s side wing mirror.  Police also found some minor damage to the front of the vehicle.  From Mr Fu’s account it would seem that the major impact to Ms Reilly came about when she was struck by the pillar and mirror.  It is possible that she was initially brushed by the front of the car before being struck far more heavily by the pillar and mirror.

36. In my opinion, the minor damage to the front of the vehicle was probably not caused by the impact with Ms Reilly.  The photographs suggest a very minor collision with a hard surface.  Had the front corner of the car hit Ms Reilly, I would have expected to see significant damage to the front light but there was none.  This is consistent with her having been sideswiped and heavily struck by the mirror of the car protruding from the side.

Driver perception studies

37. The American journalist Tom Vanderbilt, a specialist in design, technology, science and cultural issues, immersed himself in reading traffic research studies for three years before producing a best-selling book Traffic: Why We Drive the Way We Do (And What it Says About Us).
 The studies cited by Vanderbilt may go some way to explaining why it is that Mr Fu probably did not see Ms Reilly.

38. It has been discovered by scientists that driving is one of the most complex activities a human being undertakes.  It is so difficult that at present scientists have not been able to build a robot or computer that can emulate a  human being’s performance in driving a car.
 

39. A major study by the Virginia Tech Transportation Institute cited by Vanderbilt found that 80 per cent of crashes and 65 per cent of near crashes involved drivers who were not paying attention for up to three seconds before the incident occurred.

40. Vanderbilt also cites the work of psychologists into a phenomenon known as ‘inattentional blindness’.  This refers to the fact that humans can only pay attention to a limited amount of the information they are receiving at any given time.  ‘Inattentional blindness, it has been suggested, is behind an entire category of crashes in traffic known as “looked but did not see accidents”’
. These are accidents in which drivers were looking directly at the scene but somehow missed some vital piece of information.  The suggestion is that they were looking for something else or that something came along that they were not looking for.  Typically this is the cause of collisions between cars and bicycles or motor-bikes:  drivers are looking for cars and “see through” bicycles as though they were not there “because it does not fit their mental picture of the things they think they should be seeing.”

41. These studies show that we tend to see what we expect to see and sometimes do not see what we do not expect to see.  Pedestrians are at greater risk if they appear where they are not expected than in places where drivers expect them to be in large numbers.  There is safety in numbers but can be danger alone.

What happened to Caroline Reilly?

42. In my opinion, there are three rational hypotheses available on the evidence as to where Ms Reilly was when hit by Mr Fu’s car.

43. First, as Mr O’Donoghue thought, Ms Reilly had passed safely in front of two cars and from left to right across the front of Mr Fu’s moments (probably only a couple of seconds or so) before he arrived on the scene and was about to step onto or across the median strip when she was hit by his car.

44. Second, Ms Reilly may have reached the median strip ahead of Mr Fu’s car and, as his car approached, overbalanced and fallen back into the path of his car.

45. Third, she may have reached the median strip and have been side-swiped while standing on it.

46. What were the possible contributing factors in this accident?

47. First, Ms Reilly was found after her death to have had a blood-alcohol reading of 0.197, quite a high reading.  As Ms Brady put it, she had been ‘merry’ just before her death.  Her fine motor skills were possibly degraded to some extent and her capacity to judge the speed and distances of oncoming traffic may have been diminished due to alcohol and fatigue.  

48. Second, Ms Reilly was wearing high-heeled boots and may not have been steady on the median strip, which was quite narrow at points, if she was standing on it just before being hit.

49. Third, she was probably not easy to see in the dark because of her clothing and dark hair.  

50. Fourth, very importantly, Ms Reilly was in a place where most drivers would probably not expect to see a pedestrian at 4.30 a.m.  At that time of day, most drivers would expect there to be virtually no pedestrians around, let alone in front of them on Parramatta Rd.

51. Fifth, the medical evidence suggests that Ms Reilly was hit on her right side.  This suggests that by the time she was hit she may have assumed that she had safely negotiated half the road and had turned to her left to watch eastbound traffic so that she did not see Mr Fu’s vehicle approach from her right and, therefore, could not take evasive action.  Alternatively, she may have seen Mr Fu but was still moving across lane 3 to get out of his way when she was struck.  In either case, she was extremely unlucky as the car almost missed her but seems just to have caught her with its mirror. 

52. The medical evidence completely refutes any suggestion that she was crouched low and commonsense itself suggests that this is not a reasonable hypothesis – she had no reason to crouch as she was intent on crossing the road.

53. Sixth, critically, Mr Fu did not see her.

54. Why not?  I think a combination of factors explains Mr Fu’s failure to see Ms Reilly.  First, he did not expect to see her where she in fact was and he was therefore not looking for the presence of pedestrians there.  Second, Ms Reilly was dressed mainly in dark clothes and was quite difficult to see in the dark. Third, Mr Fu’s eyesight was not as sharp as a younger person’s would be.  It is a matter of common knowledge that night vision deteriorates with age: Mr Fu was 60 at the time.  Fourth, there were other vehicles around Mr Fu to which we know from his evidence he was paying some attention: perhaps he had his eye on them rather than on the road in front of him in the few seconds before the accident (although he denies any lack of attention to the road in front). 

55. Finally, in all likelihood, something drew Mr Fu’s attention in those few seconds.  He has not been able to explain what it might have been.  He said that he did not use his radio or cassette player.  He denied having his eye on his rear-view mirror or on another vehicle or on something at the side of the road when he felt the impact. He was approaching traffic lights and may have been concentrating on them to the exclusion of other things but he cannot remember. 

56. What caught Mr Fu’s attention we will probably never know. Commonsense dictates, however, that something must have. It seems impossible that he would have not have seen Ms Reilly – even at the last second – unless his eyes had been drawn away from the centre of the road where she was standing when his car hit her.

57. There is no evidence that Mr Fu was travelling at excessive speed in the circumstances.  He was a 60 year-old man in no particular hurry to get somewhere.  His traffic record has two minor speeding tickets records in 2004 over more than a decade of driving.  This is not the record of a hooligan driver.  He was not under the influence of alcohol or drugs at the time of the accident.  There was nothing the manner of driving which was inherently criminally dangerous:  there was no recklessness or obviously risky driving.  In all likelihood, Mr Fu was momentarily inattentive to the road in front of him.  As the Virginia Tech Transportation Institute referred to above shows, inattention for only three seconds or less was responsible for 80 per cent of traffic crashes studied.

Criminal charge?

58. For Ms Reilly’s family, Ms McGlinchey submitted that it was open to me under s.19 of the Coroners Act to refer the papers to the Director of Public Prosecutions on a suggested charge of Dangerous Driving Causing Death.  She submitted that ‘momentary inattention’ was a sufficient basis for such a charge.  

59. While I that there is an argument available, the test to be applied is not only whether there is evidence that an indictable offence may have been committed but also whether there are reasonable prospects that a jury would convict.  In this case, I do not think that the second leg of the test is satisfied.

60. Although I think that Mr Fu’s assertion that, at the time of the impact, he had his eyes to the front must be incorrect, the prosecution would have to prove beyond a reasonable doubt that he was driving in a risky way.  How could it prove beyond a reasonable doubt that he was not looking in his rear-view mirror to check for traffic behind him or performing some other such reasonable operation in the car?  

61. A jury would also take account of the fact that Ms Reilly, very unfortunately, was in dark clothing at an unexpected spot on the road at a time when pedestrians are not about in numbers.  Further, they would take into account that Mr Fu was sober and Ms Reilly was not.  They would take into account that he was an older man with quite a good driving record, certainly not the record of a characteristically reckless or dangerous driver.  They would be asked to consider the possibility that Ms Reilly was a young woman who had made an unfortunate error of judgment in trying to cross the road at that place at that time under the influence of alcohol. In my judgment, a jury would almost certainly acquit Mr Fu if he were to be placed on trial.  I do not think that there is a reasonable prospect that he would be convicted.  

62. It is not open to the police to charge Mr Fu with Negligent Driving Causing Death as the 12-month time limit for the laying of such a charge has now expired.

The police investigation

63. I do not know why the police investigation apparently stalled for five months or so in 2006.  It is not the purpose of the inquest to conduct an investigation of the investigation but I think a comment is appropriate.  

64. The initial lack of vigour in the investigation left the very unfortunate impression on the Reilly family and the wider Irish community in Sydney and in Ireland that the NSW Police Force was unprofessional and uncaring in its attitude regarding Ms Reilly’s death.

65. As Ms Linda Reilly’s evidence in the inquest showed, their remains in the family and Ms Reilly’s circle of friends a great deal of frustration and sorrow and anger that a more enthusiastic approach might have helped alleviate.  It would have helped them believe, at least, that the Police Force cared about what had happened to Ms Reilly.

66. The Reilly family made the very reasonable points that the best evidence is fresh evidence; that witnesses ought be interviewed as early as possible during an investigation; and canvassing is more likely to throw up useful information conducted early than late.  

67. While I think that the investigation, when it ultimately took off, was well-conducted and professionally managed, there can be little doubt that it would have been better if commenced much closer to the time of the accident if for no other reason than that the witnesses’ memories would have been sharper at the time than seven months later.

68. While I do not think that there are any useful recommendations I can make now, I propose to send a copy of this report to the Commissioner of Police noting the concerns raised by the family.

Conclusions

69. The death of a young woman in the prime of her life and full of happiness is a tragedy beyond measure.  The death of a beloved child is the nightmare every parent dreads.  In this case, the nightmare must have been made all the worse because Caroline died on the other side of the world, far away from home.

70. In every inquest, a coroner seeks answers. Sometimes, however, it is one of the sad duties of a coroner to confess that he or she has failed to find the answers a grieving family is seeking. I hope that the material from traffic studies I have referred to above may help the Reilly family analyse the accident with a greater degree of comprehension than they were able to previously. I am very sorry, however, that this inquest has failed to find out definitively why Mr Fu failed to see Caroline Reilly before he hit her.  

Findings

71. I find that Ms Caroline Reilly died on 23 July 2006 at Burwood, New South Wales of multiple injuries occasioned when, as a pedestrian, she was hit by a motor vehicle driven by Mr Zhi Ying Fu.  

Hugh Dillon

Deputy State Coroner
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