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Reasons for Decision

Introduction

1 At about 10.30am on Saturday 27 March 200dgig Anthony Beht who was then in
the lawful custody o€orrective Services NSWas moved into cell 20 of 13 Wing Long
Bay Hospital Area 2 (“LBHAZ2”) then occupied by ahet inmate, Michael Heatley. On
arrival at LBHA2 inmate Heatley had been detainadadone-out” basis. One-out”
detention meant that such an inmate was to bergdetalone in a (separate) cell. At
12.39pm that same day a Correctional Officer anstver knock up”call from inmate
Johannes Schmidt who was in the adjoining celldlh 20 (cell 21), inmate Schmidt
having attempted to contact Correctional Officeis the ‘knock up” emergency call
system for approximately 20 minutes beforehand.a&snsequence of thatrfock up”
call eventually being answered, Correctional Officattended cell 20 and observed
inmate Heatley standing in front of the body of iGraehr that was on the floor of (cell

20) displaying no visible signs of life.

2 Inmate Schmidt provided evidence in statement fayrthe Inquest in which he stated
that he heardroise$ coming from cell 20 from about 12.15pm that dalyiehh caused
him to use the cellknock up”system. Inmate Schmidt believed the first noisdéard
sounded like a body hitting the floor and that hent heard further sounds of banging
coming from cell 20. On hearing these noises,thges] pressing the emergency alarm
button ‘*knock up”from about 12.20pm.

3 As of Saturday 27 March 2004 Craig Behr was sergisgntence of full-time custody of
seven (7) years and ten (10) months dggravated break and enter and commit a
serious offence He was received into custody on 4 October 2001his offence and his

earliest date for release was to be 2 August 2009.

4 As a result of the death of Craig Behr, inmate HKgatltimately pleaded guilty to the
charge of manslaughter of Craig Behr. On 21 Nowm2006 he was sentenced in the
Supreme Court of New South Wales to a term of isgmment comprising of a non-

parole period of eight (8) years and a balancemwh tof six (6) years. The sentence was



to commence on 27 March 2008 and the non-paroliegexpires on 16 March 2016
with the balance of the term to expire on 26 Ma&26aZ".

5 To continue with this brief introduction of the facl note that just three (3) days before
Craig Behr died, on the afternoon of Wednesday 24ck12009, a Forensic Psychologist
in the employ ofCorrective Services NSW/s Danielle Matsuo, interviewed inmate
Michael Heatley at the request of Senior Correctiafficer, Assistant Superintendent
Bernard Martin. The evidence before me is that adiately after that interview with
inmate Heatley Ms Matsuo prepared a memorandunaiperg) to this interview. | will
refer to that memorandum as well as her subseqepott in more detail later in these
findings. But immediately upon the completion bktinterview, Ms Matsuo very
appropriately informed a First Class Correctiondficér in Wing 13 of LBHA2 that
inmate Heatley was not a risk to himself but rathas a risk to others and that he was to
be placed in the observation cell (beingamé-out” cell) until such time as the Area
Manager (Assistant Superintendent Bernard Martegltdwith her report that she was
about to prepare. Indeed the evidence establigtegsMs Matsuo had attempted to
contact Assistant Superintendent Martin that safteeremon (24 March 2004) but was

unable to do so through no fault of either her sesi8tant Superintendent Martin.

6 It was the next morning (Thursday B&rch 2004), at about 8.00am, that she was able to
briefly confer with Assistant Superintendent Maréind also, shortly thereafter, with
Deputy Governor Nigel Lloyd and brought to theiteation her professional view as
regards the potential risk that inmate Heatley gote others. That professional
assessment made of inmate Heatley (by Ms Matsus)weaer challenged when she was
called to give evidence at the Inquest. It was tha

. Mr Heatley's risk of harm to others is currgnthssessed as high. He
indicated to me that if he were placed 2-out oremerade to mix with other

inmates in the yard that it was highly likely tHs would hurt someone and
stated that he had been experiencing homicidaktfagethe past 18 month$.”

! R v Heatley [2006] NSWSC 1199 — Exh “2”, Vol 5, Tab [84]
2Exh 2, Vol 6, Tab [136]



7 In handing down his reasons for decision on semgninmate Heatley for the
manslaughter of Craig Behr, his Honour Justice Wéyeaf the Supreme Court of New
South Wales, having received certain evidence frotar alia, a number of Correctional
Officers as to why it was that Craig Behr was pthoecell 20 with inmate Heatley, in
circumstances that his Honour described as bekedylto be, and indeed proved to be

extremely, dangerous for the deceased (Craig Betigluded:-

“90.....1 have said enough in this brief summaryha# facts and evidence placed
before me to indicate that | am satisfied that plecement of Mr Behr in the
offender’s [Heatley's] cell occurred as a conse@eenf both systemic and
individual failures on the part of some prison officers to adhere to proper
practices and procedures. Had those practices rameegures been followed, the
prisoner (inmate Heatley] would have remained “on€ and Mr Behr would
not have died. It is clear to me that there isggaificant likelihood that one group
or other of the withesses who gave evidence bef@das not told the truth or is
deliberately holding back information. Where thalrand ultimate responsibility
lies, | shall not, for the reasons | have earligeq, determine.”

(My emphasis added)

8 Then importantly his Honour has next observed: -

"01 .... An independent and free ranging Inquiry &lled for to answer the

guestions that the family of the deceased and thdiqlegitimately ask to be

answered; to explain why it was that a fellow inenatas placed in the offender’s
cell in circumstances where he had made it onlyplam that he was in the grip
of homicidal urges. The overall protection of tleemenunity and the need for the
efficient operation of the prison system call oot,fand demand, such an
independent inquiry. | would hope that this recomdagion falls upon receptive
ears, even though its consequences may be unpldasaome individuals, and

perhaé:)s for the Department of Corrective Servidgslfj at least in the short
term.’

9 With Justice Whealey’'s comments in mind, much ef ¢évidence of the Inquest placed
before me was called and tendered in an attemgetermine why it was that just (3)
three days after Senior Correctional Officers wwegned, in explicit and direct terms,
by a fellow professional employee Gbrrective Services NSW5 to the potential risk
posed to other inmates by inmate Heatley, Craigr Beds in fact placed in a cell with

him and was then found dead less than two (2) Hates

% |bid, Vol 5, Tab [84]



Role of Coroner

10

11

12

My role as Coroner is to establish, if possible, ittentity, the date of death, the place of
death and the manner and cause of death. The Ifirdang is to be recorded at the

Registry of Births, Deaths and Marriages.

A Coronial Inquest is essentially an Inquiry. Itist a criminal or civil trial in which two
opposing parties engage in legal combat. It igmetole of the Coroner to attribute fault

or make findings in relation to negligence or bteatduty of care.

Another important function of an inquest is the mgkof recommendations, which are
necessary or desirable in relation to any matteneoted with a death. In this way the
coronial proceedings can be forward looking, aintmgrevent future deaths, rather than

allocating blame.

A Death in Custody

13

14

15

Craig Behr's death occurred at a point of time thatwas held in lawful custody at
LBHAZ2 by Corrective Services NSWIt appears from the inmate profile documentation
for Craig Behf that he was taken into custody on or about 3 @ct@001 and charged
with the offence(s) earlier cited. He was sentdrame 28 August 2003 to 10 years and 6
months imprisonment with a non-parole period ofearg and 10 months. He was
transferred to LBHA2 on 25 February 2004 on a madippointment.

As Craig Behr died whilst in lawful custody, an st into his death is mandatory
pursuant tes.13A and 14Bf theCoroners Act as then applying, and is to be heard by

the State Coroner or a Deputy State Coroner.

On 1 January 2010the Coroners Act 2009(“the 2009 Act”) took effect, it being
assented to on 19 June 2009. Pursuastli@8of the 2009 Act, th€oroners Act 1980
was repealed.Schedule 2to the 2009 Act provides for savings, transitioaatl other

* Vol 6, Tab [135]



provisions and, specificall{;l.14 thereof applies to, inter alipart completed Inquests

For this purpose reference is mad€td 4 of Schedule 2vhich provides: -

“(1) Subject to this Part and the regulations, tiist applies in relation to any
inquest or inquiry under the former Act that was pending or part clatgul
immediately before the repeal day (a "current inguer inquiry”) in the same
way as this Act applies to anquest or inquiry that is commenced on or after
the repeal day.

(2) Without limiting subclause (1), the provision$ this Act dealing with
functions of or in relation to juries extend to any currenguest or inquiry that
was being held before a jury (or was required tohatd before a jury under
section 18 of the former Act) immediately befoeerépeal day as if:

() a direction for the use of the jury had beenegi bythe State
Coroner under section 48 of this Act, and

(b) in the case where the coroner for the curiequest or inquiry is not
the State Coroner-section 48 of this Act authorised the o to
preside over the currembquest or inquiry with the jury.

(3) For the purpose of facilitating the continuatiand conclusion of a current
inquest or inquiry, the coroner holding theguest or inquiry may give such
directions concerning the conduct of thguest or inquiry as seem appropriate
to the coroner in the circumstances.”

16 Therefore the 2009 Act now applies in relationhis tnquest, it being part completed
Inquestas at the repeal date. In the circumstancespgrréason of the completion of
the evidence on Tuesday 10 August 2010 there isegairement for any directions

concerning the conduct and continuance of the Istquarsuant to the 2009 Act.

A Critical Incident I nvestigation, The Coronial | nvestigation Process

17 The Officer-in-Charge, Sgt. Sydney Davis, was apigai to that position on 20
December 2007 and thereupon was responsible focdhanial investigation into the
death of Craig Behr for the purposes of the Inques$gt. Davis provided two (2)
statements to the Inqu&stExhibit “2” before the Inquest consisted of téginal brief

of evidence, consisting firstly of five (5) volum#sat was prepared for the purposes of

® Vol 6, Tab [147]
® Vol 1, Tab [3] and again Vol 6, Tab [147]



the proceedings ultimately heard before Justice aye in the Supreme Court
concerning the plea of guilty of inmate Heatleythe manslaughter of Craig Béhr
Volume 6 was added to the original police brief dretame part of exhibit “2”, and
contained further material pertaining to the inigegton of the circumstances
surrounding the death of Craig Behr.

18 Also in evidence before me were the investigatieports undertaken b@orrective
Services NSWinto the death of Craig Beéhr These reports were authored by
investigators being employees Gbrrective Services NSWhd, in general terms, deal
with the compliance, or otherwise, by certain idfeed Correctional Officers, most of
whom were in fact called before this Inquest, vafierational procedures Gforrective
Services NSW These investigation reports contained numerotigclaments, the
majority of which were ultimately placed in evidenbefore me. | will make further
comment about the investigation undertakerCloyrective Services NS¥Wito the death

of Craig Behr later in these reasons.

| ssuesfor Deter mination

19 In addition to making a formal finding as to theusa and manner of death of Craig
Anthony Behr, the following were identified as thre significant issues that required
consideration and determination and were, in essaentified by Counsel Assisting in

opening on 24 August 2009: -

A. Was the opinion formed by the Forensic Psychologist Danielle
Matsuo (Matsuo), following her consultation with inmate Heatley and
her subsequent actions following her observations of him,

reasonable and appropriate in the circumstances?

"Exh2,Vollto5
8 See Exhibit s“25” & “26”



B. Were the actions of Deputy Governor Nigel Lloyd reasonable and

appropriatein the circumstances?

C. Were the actions of Assistant Superintendent Martin reasonable and

appropriatein the circumstances?

D. Were the actions of Officers Too and Ulph reasonable and appropriate in

the circumstances?

E. Did Officers Plumb and Smith carry out, to a sufficient degree, or at all, the
inquiries and checks they say they did prior to the transfer of and leaving
the deceased, Craig Behr in Cel 20 with inmate Heatley shortly before
midday on Saturday 27 March 20047

Formal Finding

Date, Place, Cause and Manner of death of Craig Aonhy Behr

20 Dr Paul Botterill, Forensic Pathologist with thestitute of Forensic Medicine, Glebe,
prepared a post mortem report for the purposeisfltiyuest and stated that the direct
cause of death of Craig Behr waSONSISTENT WITH HEAD INJURY AND THAT HE DIED AT
APPROPRIATELY12:15 HOURS ON27"" MARCH 2004”. Dr Botterill also reported that the
head injury, as he observed it, was less severerttust lethal head injurits He also
stated that, in his view, the sequence of evestbgeat as he could determine it, were that
following the head injury to Craig Behr, then impal consciousness followed, then
vomiting and inhalation of debris which in turn léal brain hypoxia and (ultimately)
death. Dr Botterill also referred to the fact thia@re were negative findings from the

toxicology results for drug and other poisbn

° Vol 2, Tab [62]
10 See generally Exh “1”
' |bid p.2 of 11



Finding

21

| am satisfied the direct cause of death of Crargh&ny Behr was Consistent with
HEAD INJURY such injury having been caused by MetiAdlan Heatley beating and
kicking Craig Anthony Behr in cell 20 at Long Baydpital, Area 2 Long Bay
Correctional Complex at about 12:15 hours on 27 &far2004 who died shortly

thereafter™?.

Further | ssuesfor Deter mination

22

23

Was the opinion formed by the Forensic PsychokigDanielle Matsuo (Matsuo),
following her consultation with inmate Heatley anker subsequent actions following

her observations of him, reasonable and appropriatehe circumstances?

Danielle Matsuo of the Psychological BranchGafrrective Services NS@ave evidence
before me on 27 August 2089 Ms Matsuo adopted her statement provided to NSW
Police dated 22 April 2064 Ms Matsuo was questioned at length about hertgphat
she prepared on 24 March 2004 and the following d@grticularly she was questioned
as to the notations that appeared on the variotsions of those reports But Ms
Matsuo (and | make this observation without antiagsim of her) was unable to assist as
to the various handwritten notations that subsetyi@ppeared on the various copies of
her report to Assistant Superintendent Bernard ikt&rtall of which were separately
tendered. In any event, those who authored thasdwritten notations were unable to
assist me as to the purpose and timing of the wanersions of Ms Matsuo’s report

(with the particular handwritten notations).

At this point | record the following question wastpo Ms Matsuo who provided what |
regard as critical evidence: -

12
13
14
15
16

Vol 2, Tab [62] and remarks on sentencing Vol 5, Tab [84], paragraph 75
Transcript of 27/08/09, pp.2 to 75

Exh 2, Vol 1, Tab [58]

Refer Vol 6, Tabs [135], [136] & [137]

Ibid Tabs [135], [136] & 137]

10



24

“Q. In the scale of things as at 2004, March, had kad the experience of
obtaining such graphic and explicit details fromimmate as regards his
idealization and intent before you interviewed inenideatley?

A. At that time | probably hadn’t interviewed someoméo | believed was
S0 genuine in what he was saying. | had had catsénterview inmates
who were a threat to others but not to this ext&ht

(My emphasis added)

The submissions received to date on behalf of tipasies who chose to provide same,
do not challenge or otherwise take issue with MdsMa's professional opinion to the
effect that inmate Heatley was a high risk to ofinenates. Indeed, even if there was
such a submission critical of her opinion, | woulgject same. In my view her
professional opinion was cogent, truthful and ttatly accurate. The reports that she
provided to both Assistant Superintendent Martird ddeputy Governor Lloyd on
Thursday 25 March 2004, two (2) days before CragrBdied, made clear what the
potential consequences would be should inmate éleatbt be appropriately managed
by Corrective Services NSW that is to say, kept separated from other inmafEse
tragic accuracy of her predictions contained inreports of 24

and 25 March 2004 is quite chilling.

“l interviewed Michael HEATLEY Min 256679 this afteoon at your request.
Mr Heatley gave me a verbal agreement that he statst there were limits to
the confidentially of our discussions.

Based on his self-report during the interview todag his documented history of
violence towards others in this centre, Mr Heatleysk of harm to others is
currently assessed as higHe indicated to me that if he were placed 2-out or
were made to mix with other inmates in the yard that it was highly likely
that he would hurt someone and stated that he had been experiencing
homicidal urges for the past 18 months. Whilst he did not express any
concrete plan if released from the Observation, ¢eldescribes a plan that he
developed whilst at the SPC.

Mr Heatley stated in the past the violent/homicittedughts decreased and that
he became more relaxed when he is isolated frorar@th | have spoken to
Coleman (Mental Health Nurse) regarding Mr Hea#legurrent risk of self
harm/suicide, which we agreed is low. Therefoneedommend for the good
order of the institution, and primarily for the ebf of staff and other inmates,
that Mr Heatley be managed in the ICMWhile | identify there may be a
degree of manipulation in his actions, as placement in the ICMU is what he

" Transcript of 27/08/09, pp19.47 to p.20

11
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26

wants, his past behaviour (e.g. assault on another officer at the MMTC)
indicates a capacity to follow through with hiswordswithout hesitation.

| submit thisreport for your information and action.

Signed

Danielle Matsuo™® (Emphasis added)

| further find that Ms Matsuo did seek to contacsshtant Superintendent Martin
following her interview with inmate Heatley on th#ternoon of 24 March 2004 and that
she also told, at about this same time, Seniore€banal Officer Too of her concerns
regarding inmate Heatley. To the extent it is seaey for me to state, and | do not
understand there is any dispute about this, | faksbthat Ms Matsuo, on the morning of
Thursday 25 August 2004 fully appraised Deputy Goee Lloyd, and indirectly
Assistant Superintendent Martin who read her rejpoctoyd’s Office on the morning of
25 March 200% of her view as to the potential risk that inmateatley posed to other
inmates and that she specifically drew to the &tiarof both these Senior Correctional

Officers to the need for inmate Heatley to hecked in one-out”

In the circumstances the opinion and advice forimgd/ls Matsuo as regards the risks
posed by inmate Heatley to other inmates, wereglgleppropriate as were her actions in
bringing same to the attention of Senior Correclo®fficers by the morning of
Thursday 25 March 2004.

. Were the actions of Deputy Governor Nigel Lloyglasonable and appropriate in the

circumstances?

. Were the actions of Assistant Superintendent isd Martin reasonable and

appropriate in the circumstances.

18 Vol 1, Tab [58]

12
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28

29

| propose to deal with these two (2) issues togetfdat is because it is clear that, as |
have found, that both Deputy Governor Lloyd andigast Superintendent Martin were

appraised by Danielle Matsuo as of the morning bfirfday 25 March 2004 of her

professional view as to the high risk posed by itenhteatley to other inmates. | am also
mindful that Mr Greenhill SC appeared for both DigpGovernor Lloyd and Assistant

Superintendent Martin and has provided written Sabions on behalf of both Officers

which | have carefully considered.

Assistant Superintendent Martin gave evidence befbe Inquest over a number of
day<®. Also before the Inquest was his initial statetrgimen to police in May 203,

as was Mr Martin’s evidence given before the Sugré@ourt at the sentencing hearing
of Michael Heatley on 1 November 2366 Assistant Superintendent Martin was, at the
relevant time, the permanent Case Manager for ViBigand also Chairperson of the
Case Management Team. | find significant that Martih acknowledged and accepted
that his first dealing with inmate Heatley took qdaon 23 March 2004 when
Correctional Officer Plumb reported to him thateatley’s spinning out ..>®. He was
therefore on notice as of the morning of Thursdayarch 2004 as to inmate Heatley’s
earlier behaviour. After he had seen Ms Matsueflyrion the morning of Thursday 25
March, and following his apparent reading of hgrorg, it was Assistant Superintendent
Martin’s evidence that he said to Deputy Governtmyd that he would .. take this

report into consideration when ... doing the RIT aattey”.

What next occurred of relevance was that a RITKRiservention Team) meeting took
place between Assistant Superintendent Martin amgtick Health Officer Colman
O’Driscoll on that same day. Assistant SuperinegridVartin gave evidence that at this
RIT meeting with Mr O’Driscoll he agreed that a newalth Problem Notification Form
(“HPNF”) be produced altering the cell placememnir “green dot” statics (i.e. must

19 See generally Assistant Superintendent Martin’s statement, Vol 1, Tab [39]

Transcript of 31/08/09, pp.3 to 83, Transcript 01/09/09, pp.3 to 52, Transcript 02/09/09, pp.3 to 85

and 15/10/09, pp.14 to 23 & 56

2L Vol 1, Tab [39]

2 Vol 5, Tab [85], pp.43 et seq

% |bid Vol 1, Tab [39], paragraph 14

13
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31

32

have cell mate — two-out) tontrmal cell placementwhich he stated would allow

Heatley to be 6ne-out?*.

Assistant Superintendent Martin then confirmed timet RIT with respect to inmate
Heatley was terminated and further confirmed trathen wrote on the bottom of Ms
Matsuo’s report Noted RIT terminated, 2-out terminated to be lockethnding cell
one-out until moved from centre” He said he wrote this in the presence of Mr
O'Driscoll®®. This is the handwritten note that appears onbthttom of the (original)
Matsuo memoranduno Assistant Superintendent Martin dated 24 M2@OF°.

Following the RIT meeting with Mr O’Driscoll, Mr Mé&n stated that he spoke with
First Class Correctional Officer Too. In that cersation Assistant Superintendent
Martin said he informed Officer Too that inmate Hegs RIT was terminated, that his
two-out cell placement had been terminated andttbatas to be kept locked iorie-
out’ on the middle landing until he (inmate Heatleputd be moved out of 13 Wing.
Assistant Superintendent Martin also indicatedighdtatement that he informed Officer

Too to ensure that other bottom and middle lan@fficers knew of those directioffs

Assistant Superintendent Martin’s involvement amgrgiew of inmate Heatley ends
with the following action. He says that he thelemted inmate Heatley’'s mandatory
notification form and stapled a nesection 6[mandatory notification form] to the front
of the form and that he placed it and Danielle Mas originalreport (memorandum) in
the “case manageméntray for filing in Heatley’'s case (managementefi He then
placed gpaper clipon these documents holding them together making that Danielle
Matsuo’s report, with his notations on it, was op?t. On 26 March 2004 Assistant
Superintendent Martin was Acting Area Manager aad ho issues/contact with inmate
Heatley. On Saturday 2March 2004 (the date of death of Craig Behr) he oasa
rostered day off.

24
25
26
27
28

Vol 1, Tab [39], paragraph 19 and also Tab [58]
Vol 1, Tab [39], paragraph 20

Vol 1, Tab [39] & Vol 6, Tab [135]

Vol 1, Tab [39], paragraph 23

Ibid at paragraph 23

14
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34

35

36

37

| now come to consider the actions of Deputy Goweiigel Lloyd. Deputy Governor
Lloyd gave evidence before the Inquest over twod@)$°. He was, at relevant times,
Deputy Governor of LBHA2. As at March 2004 he hhadld that position for
approximately 2 years. Deputy Governor Lloyd pdad police with a statement which

forms part of exhibit “2°°.

Deputy Governor Lloyd stated that the first timenate Heatley came to his attention
was on 25 March 2004 when Danielle Matsuo ForeRsychologist with DCS, attended
his office and provided him with a one (1) pageoré¢phat she advised ought be given to
Assistant Superintendent Martin for his review. piy Governor Lloyd said he told her

that he would ensure Assistant Superintendent Martiuld get her repott

Deputy Governor Lloyd said he made some notes erctipy for the attention of Mr
Martin and, shortly thereafter, Assistant Superident Martin attended his office and he
handed Ms Matsuo’s report to him. Deputy Goverhtwyd said that Assistant
Superintendent Martin read the report whilst in dfisce and he then said that Heatley
was to be the subject of RIT determination latext thay (25 March). According to
Deputy Governor Lloyd, he told Assistant Superidismt Martin to ensure that he
(Martin) take the information contained in Ms Mai&ureport into account and report

back to her because of her concéins

At this point | have noted that prior to getting Mstsuo to review inmate Heatley on 24
March 2004, Assistant Superintendent Martin infalrher that he was... taking up an
obs cell™® Further, and following Ms Matsuo interviewingmate Heatley and
reporting her views to Deputy Governor Lloyd, tla¢tdr has commented to hderi't

Heatley just being manipulative"

The next contact Deputy Governor Lloyd had conceymnmate Heatley occurred on 27

March 2004 at approximately 1.00pm when he wasinéal that one of the inmates in

29 Transcript 03/09/09, pp.4 to 90 and 04/09/09, pp.2 to 51

30
31

Vol 1, Tab [36]

Vol 1, Tab [36], paragraph 5
Vol 1, Tab [36], paragraph 6
Vol 1, Tab [58], paragraph 7
Vol 1, Tab [58], paragraph 13

15



13 Wing supposedly had &éart attack and that he was requested by Senior Assistant
Superintendent Walsh to attend 13 Wing. Subsetjuddéputy Governor Lloyd
attended 13 Wing middle landing, went to Cell 2@ abserved an inmate laying on the
ground whom he could not identify. Deputy Goverhtyd indicated that Mr Walsh
said that he did not think it was a heart attaak at it could have been an ass&ult

38 Later that same day, at about 4.00pm, Mr Walsmdée Deputy Governor Lloyd’s
office and ‘appraised me of the situatioff’ Deputy Governor Lloyd thereafter ceased
duties at 4.15pm and returned the following morniBgnday 28 March) to prepare a

death in custody along with &bvernor’'s Synopsis Forni”.

39 Significantly when Deputy Governor Lloyd gave ewide before me to the effect that
Assistant Superintendent Martin had said to hiny, the.regards the RIT meeting, it had
been completéd He did not recall any reference being made bysistant
Superintendent Martin to him that he (Martin and@scoll) had any disagreement with
regard to the placement of inmate Heatley to tlecefthat inmate Heatley ought be
“lock-in, one-out” In fact Deputy Governor Lloyd gave the followiegidence on that
issue which wasI“can’t recall him saying that to mé&® Further Deputy Governor

Lloyd was asked: -

“Q. And would you expect that if there was a digsgnent between your Area
Manager [Martin] and Mr O’Driscoll about an inmateavho had had an
assessment of harm to others as registering higa tmrensic psychologist, that
such a matter of disagreement would be broughotorg attention?

A. It would be brought to probably my attentiorthié disagreement had an
unresolved management plan for the inmate. Theas wo unresolved
management placement for the inmate they all agf@ed

40 It was Assistant Superintendent Martin’s evidentat the informed Deputy Governor
Lloyd of his concerns — that is to say disagreemetit Colman O’Driscoll was brought
to the attention of Deputy Governor Lloyd but comféd that reference to such

% Vol 1, Tab [36], paragraphs 10 & 11
% Vol 1, Tab [36], paragraph 12

37 Vol 1, Tab [36], paragraph 12

3 Transcript 03/09/09, p.16.4

39 Transcript 03/09/09, p.17.41

0" Transcript 03/09/09, p.18.43 et seq
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42

43

disagreement, significant as it was, was not maetioby him in his police statement
provided in May 200%.

Mr Greenhill SC takes issue with submissions magl€Cbunsel Assisting concerning
Assistant Superintendent Martin’s evidence, paldity as to what took place between
Assistant Superintendent Martin and O’Driscoll assb-called expressions of concern
made by Assistant Superintendent Martin regardiegolacement of inmate Heatley as a
“normal cell placement” | note that in other respects Senior Counsek pghe
proposition that where there is a difference betwdke evidence of Assistant
Superintendent Martin and that of Justice Healttic®f Colman O’Driscoll the former’s
evidence ought be preferred, indeed he says thktyadf the O’Driscoll evidence ought
be rejected.

| must say that whilst Mr O’Driscoll was not a hielpwitness, | have more significant
concerns with the evidence of Assistant Superirgenartin. That difficulty with his
evidence is twofold. The Assistant Superintendemvidence is that he informed
Deputy Governor Lloyd of his concerns as regardsdiiagreement he had with Colman
O’Driscoll at the RIT meeting. The simple facttbe matter is that Deputy Governor
Lloyd has stated he has no recollection of beifgrmed of that disagreement by
Assistant Superintendent Martin. Secondly, thewes wo reference to that alleged
disagreement given in the statement that Assisaipierintendent Martin provided to
NSW Police back in 2004 a fact Assistant Superintendent Martin was undble
explain. That there was strong disagreement atTanfeeting | would have thought
warranted some reference in the statement giv&{SW Police two (2) months after the
event. Itis, in any event, absurd for AssistampeSintendent Martin to suggest that he
required the approval” of a rather junior Justice Health Officer to clfssn inmate
(Heatley) as fock-in, one-out” | also note that the purpose of the RIT meetsugh as
the RIT meeting of 25 March 2004, was to deternwhether inmate Heatley was and

remained a risk to himself not whether he was tolassified fock-in, one-out”

In the circumstances and notwithstanding the stremgmissions made on behalf of

Assistant Superintendent Martin, to the extent thate are differences in the evidence

“L Transcript 31/08/09, p.35, line 20 to 37
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in the RIT meeting between Assistant Superintentiéantin and Justice Health Officer
O’Driscoll | reject the evidence of Assistant Supwmdent Martin. Specifically | reject
Assistant Superintendent Martin’s evidence thatettveas disagreement between he and
Mr O’'Driscoll at the RIT meeting.

As to the adequacy and appropriateness of the mespby Assistant Superintendent
Martin and Deputy Governor Lloyd to the specificrmiags provided by th€orrective
Services NSVPsychologist Danielle Matsuo, | have come to theclision that both
these senior officers failed to acknowledge thedoof Ms Matsuo’s opinion and to
thereafter take appropriate steps and actionhéosafety of other inmates. Indeed they
have essentially ignored the seriousness of thaicadhat they were given by the
Department’s own psychologist. | am mindful of theed to ensure that | do not, with
all the benefit of hindsight, impose unrealistiaratards on such officers when reviewing
the actions of persons such as Assistant Supedate¢rMartin and Deputy Governor
Lloyd. In this respect | fully appreciate that owbeir long experience within the
Correctional system, they have to be properly ategirisoners who seek to exaggerate
events for their own benefit. One benefit for inen&leatley might have been, for
instance, to securdétter accommodation” In this regard | note that it would seem that
the first thought that has come into the minds athbAssistant Superintendent Martin
and Deputy Governor Lloyd was the fact that inméteatley may have been
manipulative — that is to say manipulating the winstances to procurebétter
accommodation”in the form of a singledne-out” cell. However it is undeniable that
the considered view of Danielle Matsuo took thasgioility into account. Her report
specifically refers to such considerations (of gmesmanipulative behaviour). Yet
Assistant Superintendent Martin and Deputy Govebihayd have failed to act upon her
advice. Simply to finalise the situation by leayia bundle of papers on the top of a
filing tray is, in no way, an adequate responsa thre warning of risk of harm with no
subsequent follow-up in the two (2) days leadingauthe death of Craig Behr. Further,
and without abrogating Deputy Governor Lloyd's msgbility, Assistant
Superintendent Martin should have himself instigateegime/procedure so as to ensure
that Ms Matsuo’'s concerns were addressed and ingoiesd. There were no
accountable steps put into place by Assistant Supedent Martin to ensure these took

2 Transcript 03/09/09, pp.17.41 & 18.43
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place. Indeed as Counsel for Justice Health hasreed in her submissions to me that
there were numerous opportunities and methodsadleaifor Deputy Governor Lloyd
and Assistant Superintendent Martin to have comoated to otheCorrective Services
NSW Officers that inmate Heatley had been assessedoasg a high risk of
harm/danger to other inmates and was to be kap¢-out”, that is to be isolated from
other inmates. As submitted by Counsel for Juskiealth, those steps could have
included utilising the case management files wghc#ic notations, briefing officers at
the daily parade, ensuring that there were whitebaetifications, making specific
entries on the wing and landing logs and the us¢heftelephone to call the Area
Manager or the Case Manager to ensure that theictdins were actioned immediately
and were followed-up with appropriate paperwork.ndAfinally utilising the muster
book. All of these available steps could have etsaccountability was overseen.

Further, Deputy Governor Lloyd’s remarks to Assist&uperintendent Martin on the
morning of Thursday 25 March 2004 to ensure Ms Maitsadvice is taken into account

(at the RIT meeting) entirely misses the pointegivor the purpose of the RIT meeting.

. Were the actions of Officers Apelu Too and Davidph reasonable and appropriate in

the circumstances?

First Class Correctional Apelu Too provided a politatemefit and also gave evidence
before the Inque&t It is the case thaBorrective Services NS®sychologist Danielle
Matsuo advised Correctional Officer Too on Wedngsdd March 2004 that inmate
Heatley was not a risk to himself but a risk toesthand, further, that the day after that
occurred, on 25 March 2004, he was informed by skast Superintendent Martin that
inmate Heatley was clear to go back to the middieding of LBHA2 on normal

placement and was to remaiorie-out”.

| have considered the evidence given by Officer @savell as the submissions made on
his behalf. | have difficulty with accepting theteety of his evidence. It seems to me
that Correctional Officer Too was one of those €diipnal Officers who provided

evidence in a manner that was designed to protscpdsition. For instance in his

“3 Vol 1, Tab [34]
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evidence he urged upon me that the reason whypih@ariate entries were not made in
the landing logs was that he was awaiting paper®orklitimately Correctional Officer
Too indicated that the transfer of inmate Heatleyrf the observation cell to the middle
landing went ahead without the paperwork from Mrrfitd®. He could not recall
anything being written on the middle landing offiadniteboard concerning the basis
upon which inmate Heatley was to be detained. ¢&oid he remember whether any
other Correctional Officers were made aware thatate Heatley was to be kept locked
in “one-out” as he was a risk to other inmates. Officer Toop$y indicated he was
aware that inmate Heatley was to be kept focked in the celf”. | then asked Officer
Too the following series of questions against thekiground that if inmate Heatley was
to be ‘hormal cell placementihy was it that three (3) Correctional Officersrevéo be

with him at all times: -

“A. "l don’t know, at that time sir, he was lockead there, and there is a
normal procedure if someone is locked in therey tiermally have 3 officers.

Q.  Why?

A. It is in them, it is in the person itis in me.

Q. Why do you have 3 officers, why not just oneenft

A. It is @ common procedure in the wing that weknorsir.

Q. Why do you have 3 officers taking him for a grpwo you want me to,
how about because he is dangerous, is that theoreg®u’'ve got 3
officers?

A. Yes.*®

Transcript 07/09/09, pp.2 to 74
Transcript 07/09/09, p.6.8

Ibid p.13.23

Ibid p.33

Transcript 07/09/09, p.70, line 35 et seq
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Correctional Officer David Ulph gave evidence te timquest, firstly in the form of a
statement given to NSW Police and dated 22 May 26804ell as oral evidence to the
Inquest on 7 and 8 September 28509The critical aspect of Correctional Officer Ulph
evidence was whether | can accept that he hadewrdh the whiteboard of Wing 13 a
warning, for want of a better description, to tlfifle& that inmate Heatley was to be held
“one-out”. As if to emphasise that point Correctional GéfidJIph told the Inquest that
he recalls putting a big asterisk on that whitetar Correctional Officer Ulph also
indicated that it was quite possible whilst he Hscthat he did write such a notation on

the whiteboard, it may have been deléted

When considering the evidence of both Correcti@ificers Too and Ulph | have been
left with the impression, as | have earlier mergidrwith respect to the evidence of
Officer Too, that both Officers gave their evidenice a very guarded andsélf-
protecting” manner. In the circumstances | simply am not poaition to accept that
Correctional Officer Too treated inmate Heatley ie kept bne-out® and that
Correctional Ulph in fact wrote on the whiteboandyiing to indicate that inmate

Heatley was to bedhe-out”.

Having said that | am of the view that whilst it yrf@ave been mentioned to them, and in
particular Officer Too by Assistant Superintend®tartin on Thursday 25 March 2004,
that inmate Heatley was to be kepine-out”, that was the extent of the follow-up by
Senior Correctional Officers (Martin and Lloyd).sthte again the overview and follow-
up of inmate Heatley, such need being obvious m light of the opinion of the
Psychologist Danielle Matsuo, simply evaporatedrasfrom Thursday 25 March 2004.

. Did Officers Plumb and Smith carry out, to a didient degree, or at all, the inquiries

and checks they say they did prior to the transtdrand leaving the deceased, Craig
Behr in Cell 20 with inmate Heatley shortly befomidday on Saturday 27 March
20047

9 Vol 1, Tab [40] and Transcript of 07/09/09 and 08/09/09 at p.75 to 101 and thence p.1 to 61
0 Transcript 07/09/09, p.91, line 36 to line 40

1 |bid p.92.36

2 Transcript 07/09/09, p.70, line 35 et seq
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Correctional Officer Smith provided evidence in floem of a police statemetit He

also gave evidence before the Inquest on 9 ancepteBber 2003.

In his evidence Officer Smith indicated that he dad know the basis for, nor the origin

of, the direction(s) that inmate Heatley was tddwed in ‘one-out™®”.

Further Officer Smith indicated that it did not ac¢o him during the course of Saturday
27 March 2004 to find out why Heatley was in falcicked iri and, specifically for this
purpose, to ring the Area Manager of the day Mr a8l Further he did not recall
Officer Plumb ever telling him that he had in faghg the Area Manager (Walsh) to find

out’

Officer Smith agreed that there were occasions andB9 September 2009 that he had
answered questions to the effect thatdid not recall certain matters but otherwise

asserts that there was nothing wrong with his mgrfior
Officer Smith confirmed that he and Officer Plunitl tbcate the Area Manager’s 5y

In answer to a question from me to the effect thtte landing log had haddcked in
one-out”, whether this would have made any difference &déacision to move (Craig
Behr in with inmate Heatley), Officer Smith has Irep “Absolutely, sir. Absolutely,

Craig Behr would have been alive tod&}”

Officer Smith also indicated that the HPNF for irien&leatley was on the top (of the

case file) when he accessed it on 27 March 2004

3 Vol 1, Tab [19]

** Transcript 09/09/09 and 10/09/09, p.1 to 47, 55 to 72 and 2 to 35
% |bid, 09/09/09, p.10

% Transcript 09/09/09, p.11

" |bid, p.12

%8 |bid, p.16 & 17

%9 |bid, p.18.5

€ Transcript 09/09/09, p.19.1 et seq

1 Ibid, p.22

22



58 Having been directed to the report of Danielle Matsas contained on the case
management file and also having stated that heamase who Danielle Matsuo was

(being a Forensic Psychologist), he was then agkedjuestion: -

“Q. Do you say that you never saw that report oattiiie this day?

A. Yes, sir, | do.

Q. Given that you never went any further in the &fter you saw the words
‘normal cell placement’ on the health problem noéfion form, you did
not turn your mind to a further search of the fikthat right?

A. That's correct, sir®?

59 | also note Officer Smith was aware (as was Offielmmb) that inmate Heatley had in
fact “spun out”four (4) days before Craig Behr was moved in witinate Heatley, that
is on 23 March and that he knew that he had corok toal3 Wing.

60 Officer Smith also believed, on being shown celidca0 for the movement of Craig
Behr to that cell on Saturday 27 March 2004, thist in his handwriting’.

61 It was also Officer Smith’s evidence that he hadeason to believe that inmate Heatley
should be bne-out” and the basis for that belief was because thetthgmbblem

notification form statedrformal cell placement®?

%2 |bid, p.24 to 25
8 Transcript 09/09/09, p.35
® Transcript 10/09/09, p.8 to 9
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Officer Steven Plumb gave evidence by way of statendated 7 April 2002 and also
before the Inquest on 10 and 11 September 2009welOfficer Plumb gave evidence
at the sentencing hearing of inmate He&fley

Officer Plumb confirmed it was his decision to firaig Behr in with inmate Heatl&y

He ultimately agreed that it was strange that n® foom Corrective Services NSWad
asked him to prepare d@ificer Report Formconcerning his involvement in the matter
on this particular day following the death of Cr&igh®. Officer Plumb agreed that he
did speak with Officer Smith after the event (treath of Craig Behr) whilst he was in
Deputy Governor Lloyd’s office that Saturday af@on (27 March 2004). But he could
not recall what he discussed with Officer SiiithHe also did not recall what it was he
said (if anything) to Deputy Governor Lloyd abous lown knowledge of how Craig

Behr was placed in the cell with inmate Heatlefp&puty Governor Lloytf.

Officer Plumb said he could not recall telling SEnAssistant Superintendent Walsh,
when he had phoned for the case management filbetdrought to the Deputy
Governor’s Office of his involvement with Craig Belnd of placing Craig Behr in

inmate Heatley's cell on the day in question. Tack of recall is of concern to me.

Notwithstanding the inability to recall events sumding the placement of Craig Behr in
cell 20, Officer Plumb nonetheless agreed with ghaposition that the death of Craig
Behr was not an insignificant evéht

Further he stated (and this is also of significaricat he does not recall Governor Lloyd
asking him any questions when he was Deputy Goverogd’s office on the afternoon
of 27 March 2004 concerning his (Plumb’s) involvertie

% Exh “2”, Vol 1, Tab [28]

% Vol 5, Tab [85], p.116 et seq
67 Transcript 10/09/09, p.42.40
% Ibid, 43

% Transcript 10/09/09, p.47

0 |pid

™ bid, p.53 to 54
2 \bid, p.54
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Officer Plumb was also shown exhibit “13”, being tbriginal cell card for Cell 20, but
could not provide any explanation as to the whitig that appears on the cell card. He
also indicated that he was aware that Correcti@féicers are not allowed to alter
documents in that manner. He further stated @mB(matter of procedure) if an officer

makes a mistake/error on a document it is bestipeai rule it out and initial sarfie

Officer Plumb also gave evidence that on the mgrioh27 March 2004, and following
an inquiry made of Officer Plumb by Officer Smith @ “Why is Heatley on a lock up”
he has indicated that he did not know the reasarthai they would look through the

paperwork in an attempt to find out. Then the fwilog evidence was given: -

“Q. Do you tell his Honour on your oath you nevarrted your mind to the
fact that one of the reasons might have been tbalvAs assessed as being a
potential risk to others?

A. No | did not think at all *

As to the events of him accessing the case managditleefor inmate Heatley, Officer
Plumb says he flicked through the few folios and waoking for anything that would
indicate why it was that inmate Heatley was to hé'lock in’. Specifically he said he

saw no reference to any report of Danielle Maf3uo

Officer Plumb said that he did look in the Area Mgar’s log to see if he could find any
information as to why Heatley was olo¢k in”. When shown the entry for 25 March
2004 in the Area Manager’s log, Officer Plumb’sdmnce was, as he recalled it, there

was nothing written as regards inmate Heatley'sistaf being tne-out™®.

Officer Plumb confirmed that he had not talked vitie Area Manager for Saturday 27
March 2004, being Walsh, because he had not segnnlor had he talked to him as he

3 |bid, p.57

™ Transcript 10/09/09, p.65.10
> |bid, p.68.45

% Ibid, p.72
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was not in the Wing. However Officer Plumb sayditeattempt to find him as he sent
out a radio call to which there was no answer. i&uto call was made by a Motorola
(two way) that he had on his (Plumb’s) belt. G#fi®®lumb also asserts that Mr Walsh
should have a Motorofa

However Officer Plumb indicated that at no pointiafe prior to he and Officer Smith

transferring Craig Behr into inmate Heatley’s abtl he speak with Walsh

Officer Plumb also identified the blue copy of tH®NF as being the actual document
that he had access to (on Saturday 27 March 2@8diable to inmate Heatl&y But he
did not have an explanation as to why there wagllw copy of same on the case

management fif&.

Officer Plumb’s attention was drawn to exhibit “1&he landing log for 13 Wing). He
stated that he recalled having access to thatfteg they were called back to the Wing
when inmate Heatley had attacked Craig Behr. Hdircoed that at no point of time
prior to that did he look at that log. Officer Rib’s explanation for not accessing same
was that Officer Smith had come down and said i Veegked up and also there was
nothing written on the whiteboard or in his diaHe took his (Smith’s) word for it.
Officer Plumb indicates that he did recall talkitogOfficer Ulph about the incident and
being advised by him that inmate Heatley had badnirpas a fock ug and that he
thinks that Officer Ulph said to him he wrote sohiey on the whiteboard. However,
and telling, Officer Plumb had told him that he hseen nothing written on the
whiteboard?”.

In the circumstances | am left with the impresdioat again both these Officers (Smith
and Plumb) have attempted to put the best posgibks on their evidence to protect
their positions. In the circumstances | cannoepttheir evidence to the effect that they
did make some attempt to find out why inmate Hgatkas to be kept locked irohe-

out”. Nor do I accept that Officer Plumb attemptedatdio Senior Superintendent Peter

" Ibid, 74 and 75

8 Transcript 10/09/09, p.76.7 et seq
9 \bid, p.77.42

8 \bid, p.77.46

8 Transcript 11/09/09, pp.1 and 2
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Walsh prior to moving Craig Behr into cell 20 jysior to the lunch down lock up on
Saturday 27 March 2004.

77 With no entry being made in the relevant®bimdicating the basis upon which inmate
Heatley was to be locked in — that is to say nerefce to 6ne-out”, Officer Plumb has
made the decision to place Craig Behr in cell 2thwimate Heatley. The evidence of
Officers Plumb and Smith is that Craig Behr was atbfrom Cell 27 into Cell 20 with
inmate Heatley. Both officers allege that inmateatiey and Craig Behr shared a cell
sometime prior to 27 March 2004 without difficultyBoth officers were aware that
inmate Heatley was, at the time, “locked in” butrgv@inaware of the reason for that
status. They assert that they made various eeguioi ascertain the reason but without
success. They said in evidence they looked throligltase management file and other
places and found nothing of relevance. They agalsey saw nothing (of relevance) on
any whiteboard. Their evidence of undertaking arde to ascertain the reason for

Heatley's 1ocked in” status is at best problematic.
78 Accordingly, and Officer Plumb has taken respotisybior this, absent being appraised
of the reason for why inmate Heatley wésck in’, Craig Behr was moved into Cell 20

with inmate Heatley.

The Cell Call Activity System

79 This system, referred to as thienbck up” system, was the subject of certain evidence,
both oral and documentary, at the Ingfest

80 It would seem from the available material that iten&chmidt first activated the&riock
up” call but in his cell (cell 21) at about 12.16prhd@n as 11.05.28). That call was
apparently answered only at 12.39pm (shown as pin2&t the gate house, that is say
some 23 minutes after inmate Schmidt made hisdalit Officer Parry would appear to
have been the person who could have answereddhdiut for reasons that he gave in

his evidence before the Inquest, he diverted/disected those calls emanating from cell

8 \bid, pp.12 to 13
83 EXh “16”
8 See Mr Ross Alfonzetti of transcript 16/09/09, pp.8 to 43
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The reasons he gave for that action of disconngdtie calls | reject. Officer Parry

(now retired) says that his practice wa&/Hat happens when | get an inmate who
constantly presses [the knock up butta@rjd ties up the knock up system with no
emergency is to answer, if possible, every 20 raghat so and that way if there is any

backlog of calls they can be answer&d”

81 In short | find that the explanations provided lbgrifher) Officer Parry are not cogent
and are otherwise unreliable. In the circumstande=l that he should have answered
the “knock up”from cell 21 much earlier. It was ultimately arsed (by Correctional
Officer Kristy Turner) when she opened the callldt39pm. This delay bears some
significance because that 23 minute delay afteratenschmidt first made his call must
be judged against the background of the evidenderdBotterill who says that death
appeared to have occurred in@dgressive mannér that is to say over some short
period of time. Therefore it cannot be ruled duwtthad there been a more timely
response to answering th&nbck up” some resuscitation efforts could have been
implemented and which could have been successful.

Summary

82 The lack of action, the lack of follow-up, the laok seeking specific directions from
superior officers on the day of the death of Clighr, all arose from the fact that
insufficient regard was paid by Assistant Supendent Martin and Deputy Governor
Lloyd to the warning/advice given to them by Ms Blai on the morning of Thursday 25
March 2004 of the high risk of harm that inmate tiaposed to other inmates.

83 As a consequence | am satisfied that followihg Matsuo’s presentation of her report to
both Deputy Governor Lloyd and Assistant Superidégit Martin on 25 March 2004
there was a near total lack of appropriate actignvarious Correctional Officers,
commencing with Deputy Governor Lloyd and Assist8aperintendent Martin of not
ensuring/overseeing, in an appropriate manner Msatlatsuo’s recommendations were

actioned, recorded and acknowledged by all appatgostaff in 13 Wing. As a result the

8 Vol 1, Tab [30], paragraph 15
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duty to hold Craig Behr in custody under supervisio a safe and secure manner was

breached.

Generally

These were the issues that were identified at dnemencement of the Inquest as being
those that required determination. As the evidemas presented at the Inquest certain
additional issues arose that now require my comnagalt these largely centre upon

events that took place following the discoveryhs body of Craig Behr.

Firstly the case management file for inmate Heatlbat became an exhibit at the
Inquest®, being the original case management file, wasdn &n incomplete version of a
copy which was provided to NSW Police a few dayk¥ang the death of Craig Behr,
it being a complete copy versfdn In short it appears that the original (exhitif®)
which was ultimately produced under subpoena tedlassisting the Inquest had certain
segments missing from®#t | am also satisfied that this case manageméntwias
closely scrutinized, firstly by Senior Assistantp8tintendent Peter Walsh and on the
afternoon and evening of 27 March 2004 and themc later point by the Manager
Inmate ClassificationCorrective Services NSWomenic Pezzano. As the evidence
presently stands | am not in any position to makading as to who was responsible for
what is in effect the disappearance of certain sggsifrom the case management file of

inmate Heatley.

There is another issue that has concerned me anhdtthe cell cards from Wing 13 and
particularly cell card 20. This has been the stthpé submissions by Counsel Assisting.
| accept that the whiting out entries on cell 2@ arcause of great concern. As the
evidence presently stands, | am again not in aipodio find who caused thevhiting
out’ or why it was difficult forCorrective Services NSW locate that particular cell card
at first instance. | am presently satisfied that entries on cell card 20 are both
erroneous and | strongly suspect that there has #eattempt made, after the body of

Craig Behr was found, to sanitise/obliterate cartantries on cell card 20 by a

% Exhibit “17”
87 See Vol 4, Tab [69]
8 Viz: The 14 day report (original)
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Correctional Officer in an attempt to conceal, dlbea clumsy manner, entries on this
particular cell card that were made after the diecp of Craig Behr's body. But as the

evidence stands, | am not in a position to say edwused thewhiting out”.

Immediately upon the body of Craig Behr being dired it appears that Senior
Correctional Officers took possession of relevantuwmentation and | am left in the
position where some of it is now missing and sorhdat dias been the subject of
attempted alterations. | again repeat | am nat position to say who is responsible but
it leads me to make the attached recommendatiereftact of which is that immediately
upon a death in custody being notified to poliCerrective Services NS¥e to release
control of all relevant documentation to the rel@vdSW Police Critical Incident Teams
such that the Critical Incident Team takes possaskir the purposes of examination
and review all relevant documentation from the canoement of its investigation and

retains same until the Coroner directs otherwise.

This also leads me to make some observations riagaitte investigations undertaken in
the death of Craig Behr bgorrective Services NSWTrhe two (2) investigation reports
by Corrective Services NSWindertaken by the State Investigative Group, feca
exhibits “25” and “26” at the Inquest. On any vieWit these are detailed investigations
undertaken by the Departmental Investigators. d&hsrcertainly a common thread
running through the investigations to determine hiomas that Craig Behr was placed in
a cell with inmate Heatley on 27 March 2004. Biurther observe that the thrust of the
reports was concerned with issues of compliancetleerwise by Correctional Officers
with standard procedures and whether as a resgliaf findings recommendations for
disciplinary action ought be instigated. | do poipose to make any further comment to

these internal investigations.

Formal Finding

| FIND THAT CRAIG ANTHONY BEHR DIED ON SATURDAY 27 MARCH 2004
AT ABOUT 12.15PM IN CELL 20 AT LONG BAY HOSPITAL AREA 2, LONG BAY
CORRECTIONAL CENTRE THE DIRECT CAUSE OF DEATH BEING
CONSISTENT WITH HEAD INJURY OCCASIONED BY INMATE MICHAEL
HEATLEY.
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89 To the family of Craig Behr, and in particular mther who sat in Court throughout
this Inquest, | offer my sincere sympathy and kgt that this Inquest will in some way

assist her and her family to understand the cirtamegs of Craig’s death.

90 Section 82 Recommendation

TotheMinister for Corrective Services and to the Commissioner Corrective Services New
South Wales

| recommend that immediately upon a death in custody being notified to police, Corrective
Services NSWareto release control of all relevant documentation to the relevant NSW
Poalice Critical Incident Teams such that the Critical Incident Team takes possession for
the purposes of examination and review all relevant documentation from the
commencement of itsinvestigation and retains same until the Coroner directs otherwise.

M.MacPherson
Deputy State Coroner
14 December 2010
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